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AGENDA OF THE PLANNING 
COMMISSION 

CITY OF BIRCHWOOD VILLAGE 
WASHINGTON COUNTY, MINNESOTA 

October 4, 2018 
7:00 P.M. 

 

CALL TO ORDER  

APPROVE AGENDA 

REGULAR AGENDA 

A. Review Variance Case No. 18-03-VB for 27 Birchwood Lane*    
1. Discuss & Recommendation to City Council 

ADJOURN 

 

Staff Memo w/ Sec 304 elements – pp. 2-3 
Planner’s Recommendation – pp. 4-5 
Sec 301 Conditional Uses – p. 6 
Sec 306 Conditional Use Permits – pp. 7-9 
Applicant’s letter – p. 10 
Variance Application – pp. 11-14 
CUP Application – pp. 15-16 
Resolution 2013-13 – pp. 17-22 
Bid Materials – pp. 23-26 
Certificate of Survey – p. 27 
1 Wall Plan – p. 28 
2 Wall Plan – pp. 29-33 

 





October 2, 2018

TO:  Birchwood Planning Commission 
FROM: Tobin Lay, City Administrator 
SUBJECT: Variance Case No. 18-03-VB     

Dear Commissioners, 

Enclosed is a Variance and Conditional Use Permit applications from Terence & Mary Kay O’Loughlin (Case 
No. 18-03-VB) to replace/repair a landslide area in their back yard that recently slide into the lake and for 
the following variances to improve the slope:  

• A variance from the 50-foot Ordinary High Water Level (OHWL) setback requirement for one or
more retaining walls to be built beyond the OHWL, per 302.020.4.c;

• A variance to grade within and beyond the OHWL setback, per 302.055.2.a.4;
• A variance from the 10-foot side yard setback to repair/replace/extend stairs; currently 4 feet

from the north property line;
• A variance from the 4-foot height limit, per 302.070.5, to construct one or more retaining walls

that exceed the height limit; at least one wall to reach 6 feet 8 inches tall (with at least 5 feet 8
inches exposed) or greater;

• A variance from the 44-inch maximum width for stairways, per 302.080.2.a;
• A variance from the 32-square foot maximum size for a landing, per 302.080.2.c;
• A variance from the 25% impervious surface limit, per 302.050.

Notices have been mailed to each of the neighboring properties within 200 ft. and to the DNR and RCWD, 
as required.  No response had been received at the time this packet was assembled on Tuesday October 
2, 2018.  

NO PUBLIC HEARING WILL TAKE PLACE AT THIS MEETING BECAUSE THE NEWSPAPER FAILED TO PUBLISH 
THE NOTICE IN TIME.  Per City Attorney Kantrud’s recommendation, the public hearing will be held during 
next week’s City Council meeting.  Notice has been made.  

Approval was granted previously for this same request in 2013 but it was not acted on within the required 
one year time period so is no longer effective.  That approval is also enclosed for your reference.  

Enclosed is City Engineer Thatcher’s (acting Planner) recommendation and Sections 301 and 306.  Below 
are the new Section 304 variance elements that must be satisfied in order for the Commission to 
recommend approval:  

SUBD. 1. 

A. Variances shall only be permitted
i.when they are in harmony with the general purposes and intent of the ordinance and

ii.when the variances are consistent with the comprehensive plan.
B. Variances may be granted when the applicant for the variance establishes that there are
practical difficulties in complying with the zoning ordinance.

Birchwood Village 

MEMORANDUM 
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SUBD. 2.  "Practical difficulties," as used in connection with the granting of a variance, means 
that  

i. Special conditions or circumstances exist which are peculiar to the land, structure, or
building involved.

ii. The condition which result in the need for the variance were not created by the
applicant's action or design solution.  The applicant shall have the burden of proof for
showing that no other reasonable design solution exists.

iii. The granting of a variance will result in no increase in the amount of water draining from
the property.
iv. Granting the variance will not impair an adequate supply of light and air to adjacent
property, or unreasonably diminish or impair established property values within the
surrounding area, or in any other respect impair the public health, safety, or welfare of the
residents of the City.
v. No variance shall be granted simply because there are no objections or because those
who do not object outnumber those who do.
vi. Financial gain or loss by the applicant shall not be considered if reasonable use for the
property exists under terms of the Zoning Code.

Request/Recommendation 
Staff requests Commissioners: 

1) Review, discuss & approve or deny enclosed Variance No. 18-03-VB.
Thanks! 

Regards, 
Tobin Lay 
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Tobin Lay

From: Steven W. Thatcher <sthatcher@thatcher-eng.com>
Sent: Monday, October 1, 2018 2:32 PM
To: Tobin Lay
Subject: RE: Variance Materials - 27 Birchwood Lane RCWD #18-127R

Tobin, 

In accordance with your request, Thatcher Engineering Inc. (TEI) prepared this Report based on our findings to date.  TEI 
reviewed the following documents (“Documents”): 

1. Letter from Terence O’Loughlin (O’Loughlin) to you dated September 28, 2018.
2. Request for Variance from O’Loughlin to City of Birchwood Village dated September 28, 2018.
3. Application for a Conditional Use Permit from O’Loughlin to City of Birchwood Village dated September 28,

2018.
4. Resolution Approving a Conditional Use Permit and Seven Variance for 27 Birchwood Lane (Resolution 2013-13)

dated July 10, 2013.
5. Proposal from Chris Ochs, LAC Enterprises dba Windsor Companies (Windsor), to O’Loughlin dated September

26, 2018.
6. Proposal from Yardmasters Landscape, Inc. (Yardmaster) to O’Loughlin dated September 18, 2018.
7. Certificate of Survey prepared by E. G. Rud & Sons, Inc. dated March 26, 2009.
8. Plan sheets C1.0, C2.0, C3.0, C4.0, and C5.0 (Plans) prepared and signed by Jon E. Aamodt, P.E. of Northland

Consulting Engineers on September 27, 2018.

TEI’s analysis is as follows: 

1. Document #1 shows that O’Loughlin requests approval for work including either:
a. Repair and restore hill to former elevations and contours using geogrid soil stabilization and plant slope

stabilization shrubs (see separate proposals and drawings of Windsor Companies and Yardmaster
Landscapes attached to Applications); or

b. Build 1 or 2 new upper segmental block walls (see drawings of Northland).

2. Document #5 shows that Windsor states “Please keep in mind this may only be a temporary fix as there is no
guarantee the hillside will stay in place and not erode upon severe weather conditions again.”

3. Document #8 shows Plans of the proposed work including the following:
a. “Owners Option – If Approved. MNDOT Type 2 RIPRAP.”

4. Documents #1 through #8 do not show the following:
a. Whether or not the Owner is proposing to construct  “Owners Option – If Approved. MNDOT Type 2

RIPRAP.”
b. Which contractor will perform the work (Windsor or Yardmaster).

TEI’s Recommendations to the City of Birchwood Village are as follows: 

1. Approve contingent on the following:
a. Approval of the Department of Natural Resources, Rice Creek Watershed District, and White Bear Lake

Conservation District (City Code 306.030 paragraph 2) including whether or not Department of Natural
Resources, Rice Creek Watershed District, and White Bear Lake Conservation District will approve the
construction of MNDOT Type 2 RIPRAP.

b. The appropriate conditions shown in Resolution Approving a Conditional Use Permit and Seven
Variance for 27 Birchwood Lane (Resolution 2013-13) dated July 10, 2013 (Document #4).
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c. Approval is only for the work in the Plans prepared and signed by Jon E. Aamodt, P.E. of Northland
Consulting Engineers on September 27, 2018 (Document #8).

Please let me know if you have any questions. 

Thanks, 
Steve 

Steven Thatcher, PE 
Thatcher Engineering Inc. 
6201 Creek Valley Road 
Edina, MN 55439 
Phone: 612-781-2188 Cell: 612-867-7234 Fax: 612-781-2188 Web: www.thatcher-eng.com 
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301. ZONING CODE:  GENERAL PROVISIONS

301.070.  CONDITIONAL USES.  Certain accessory uses permitted within the City have greater 
than usual chances to present safety hazards, impact on neighboring people and property, and 
nuisance situations.  Because of these greater effects, the City requires these uses to be covered 
under Conditional Use Permits.  Applications for Conditional Use Permits must comply with all 
provisions of Section 306.  CONDITIONAL USE PERMITS. 

1. A Conditional Use Permit shall be required for the following projects:

a. Any land disturbance activity where the slope is toward a lake, pond, wetland,
or watercourse leading to such waters, and the alteration is closer to such waters
than the structure setback requirement.  See Note at end of Section 301.070.

b. Any land disturbance activity where such work involves an area greater than
four hundred (400) square feet and/or more than fifty (50) cubic yards in volume.
See Note at end of Section 30l.070.

c. Any swimming pool with a capacity over three thousand (3000) gallons or with
a depth of over three and one-half (3 1/2) feet of water.

d. Any tennis court.

e. Any solar energy system for heating, cooling, electrical generation or other
purposes.

f. Home occupation.

NOTE:  A separate Conditional Use Permit is not required for a land disturbance activity 
in conjunction with construction as part of a building permit as granted.  However, as part 
of the Building Permit Application, the applicant shall provide information required 
pursuant to Section 306.030 and shall follow all provisions of Sections 302.050 
IMPERVIOUS SURFACES and 302.055 LAND DISTURBANCE ACTIVITY 
STANDARDS. 
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306. ZONING CODE:  CONDITIONAL USE PERMITS

306.010.  PROCEDURE FOR OBTAINING CONDITIONAL USE PERMIT.  Any 
person applying for a Conditional Use Permit (see Section 301.070 for uses requiring a permit)  
shall fill out and submit to the City Clerk at least fourteen (14) days prior to the Planning 
Commission meeting  a "Conditional Use Permit form" (copies available at City Hall).  A fee, to 
be set by the City Council, shall be paid.   

306.020.  CONDITIONAL USE REQUIREMENTS AND STANDARDS.  Applications 
for Conditional Uses must include Required Information and demonstrate that the Requirements 
and Standards for each Conditional Use will be met.  See Section 301.070 for uses requiring 
Conditional Use Permits.   

306.030.  CONDITIONAL USE PERMIT FOR LAND DISTURBANCE ACTIVITY. 
1. Purpose.  The purpose of Section 306.030 is to control or eliminate storm water

runoff, soil erosion, and sedimentation in the City and adjacent jurisdictions.
2. No permit for any land disturbance activity shall be granted until the applicant obtains

all necessary approvals from the Department of Natural Resources, the Rice Creek
Watershed District, the White Bear Lake Conservation District, and any Agency,
Department or Government entity which has jurisdiction over the project.

3. Required Information in Application for Land Disturbance Activity
a. Plans:  Existing, Construction, and Final Site Plans must include detail on how

the applicant intends to control and minimize erosion and storm water runoff
and to follow Section 302.050 IMPERVIOUS SURFACES and Section
302.055 LAND DISTURBANCE ACTIVITY STANDARDS.  A combination
of successive Best Management Practices may be used to achieve the
standards and requirements.

Existing Site Plan: A map of existing site conditions showing the site and 
immediately adjacent areas, including: 

1. The name and address of the applicant, date and scale of
drawings, and number of sheets.
2. Location of the tract on map of the City of Birchwood Village.
3. Existing topography with a contour interval appropriate to the
topography of the land, but in no case having a contour interval
greater than two (2) feet.  Include designation of areas that have
the potential for serious erosion problems, e.g. slope of greater
than twelve (12) percent.
4. A delineation of all streams, public waters, and wetlands
located on and immediately adjacent to the site and any
classification given to the water bodies by the Minnesota
Department of Natural Resources, The Minnesota Pollution
Control Agency, and/or the U.S. Army Corps of Engineers.
5. Location and dimensions of existing storm water drainage
systems and natural drainage patterns on and immediately adjacent
to the site with delineation of the direction rate at which storm
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water in conveyed from the site and identification of the receiving 
streams, public waters, wetland, and/or on-site locations. 
6. A description of the soils of the site, including a map indicating
soil types of the areas to be disturbed.
7. Location of existing vegetative cover.
8. Locations of highest known water levels of adjoining lakes,
ponds, and wetlands.
9. Location and size of existing structures.

Site Construction Plan.  A site construction plan including: 
1. Locations, dimensions, and volumes of all proposed land
disturbance activities including any vegetation proposed for
removal.
2. Locations and dimensions of all temporary soil and construction
material stockpiles.
3. Locations and dimensions of all construction site erosion
control and permanent stabilization measures to meet City and
State Codes both during and after the construction process.
4. Schedule of anticipated starting and ending dates of each land
disturbance activity and construction site erosion control, storm
water runoff  control, and inspection and maintenance activity.

Plan of Final Site Conditions.  A plan of final site conditions at the same 
scale as the existing site map showing the site changes including: 

1. Finished grading shown at same contour interval as provided
above to clearly indicate proposed changes, pre-existing
topography, and final conditions.
2. A landscape plan including dimensions, locations, type, and
description of all proposed landscape materials which will be on
the site.
3. A drainage plan of the developed site including final storm
water drainage systems and natural drainage patterns on and
immediately adjacent to the site with delineation of the direction in
which storm water in conveyed from the site.
4. The proposed size, alignment, and intended uses of all
structures to be on the site.
5. Location and sizes of all areas which will be paved or covered
with other impervious material including a description of the
materials used.
6. Location of any fill or excavation on slopes greater than twelve
(12) percent for review for permanent slope stability.
7. Any other information which would help the City in reviewing
the plan.

b. Demonstration that the work will not adversely affect the water or wildlife of
lakes, ponds, or wetlands into which water from the altered land will drain, or
adversely affect adjacent parcels of land.
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c. Exception: The Building Official may waive the submission of construction
documents and other data if the nature of the work applied for is such that
reviewing of this information is not necessary to obtain compliance with the
code.

306.080.  NOTIFICATION AND PROCEDURES FOR CONDITIONAL USE 
PERMITS 
1. Notice of Conditional Use Permit application shall be mailed at least 10 days prior to
the Planning Commission meeting to each owner of property within 200 feet of the
property to which the Conditional Use Permit relates, and when applicable to the
Department of Natural Resources.  The City Clerk shall mail such notices. The City shall
also give such notice as may be required by state statute.
2. The City Clerk shall refer the permit application to the Planning Commission.  The
Planning Commission shall consider the petition at its next regular meeting.
3. The petitioner or his/her representative shall appear before the Planning Commission
at the next regularly scheduled meeting in order to answer questions concerning the
proposed conditional use.
4. The Planning Commission will consider possible adverse effects of the proposed
conditional use and what additional requirements may be necessary to prevent such
adverse effects.
5. The Planning Commission is authorized to recommend Conditional Use Permits.
6. The recommendation by the Planning Commission is to be forwarded to the Council
for action.
7. The report of the Planning Commission shall be placed on the agenda of the
Council at its next regular meeting following referral from the Planning Commission.
The council must take action on the application within sixty (60) days after receiving the
report of the Planning Commission.  If it grants the Conditional Use Permit, the Council
may impose conditions it considers necessary to protect the public health, safety and
welfare.  Notice of final action shall be sent when applicable to the Minnesota
Department of Natural Resources within ten (10) days.
8. The Council may require posting of a bond or other guarantee to insure compliance

with its conditions.
9. Each Conditional Use Permit issued by the City shall be recorded with the County

Recorder.
10. The City shall make a decision on a Conditional Use Permit within the time limitation

of Minnesota Statutes Section 15.99.

306.090   REVOCATION.  
1. A violation of any condition set forth or required by the City Council in granting a

Conditional Use Permit shall be a violation of this Code, and the City Council after
Notification and Procedures per Section 306.090, may terminate the Conditional
Use Permit.

2. A Conditional Use Permit shall become null and void one year after it was granted,
unless made use of within the year, or a longer period of time if prescribed by the
Council at the time the permit is issued.
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