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AGENDA OF THE PLANNING
COMMISSION
CITY OF BIRCHWOOD VILLAGE
WASHINGTON COUNTY, MINNESOTA
March 9, 2017
7:00 P.M.

CALLTO ORDER

APPROVE AGENDA

Regular Agenda

A.

Mmoo ®

Welcome newly appointed Commissioner Jozsef Hegedus

Introduce Hamline MPA Students and Permitting Project

Establish officers and set meeting times

Review variance Case No. 17-01-VB for 191 Wildwood Avenue* {pp. 2-9}
Discuss City’s Comprehensive Plan and Commission’s role* (pp. 10-56; 57-81)

ADJOURN

* Denotes items that have supporting documentation provided
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REQUEST FOR VARIANCE

ZIIG\—{ZO = %

Date of Application: .

PP | t& - Q
(Requests for variances submitted prior to the 15th of the month will be \ “ ‘ J %
considered by the Planning Commission at its next meeting on the first Tuesday \ @ é
of the month. Requests submitted after the 15th will be considered at the Y 2
following meeting. All final decisions on variance applicants are made by the city ¥1 = @
council, which meets on the second Tuesday of every month.) \

%\
Y 4]
'f
Name of Applicant(s) :t;Z:m L l\ZAe:ﬂ_ : 4'2‘&%"(“ _ng —
7
Address - ‘\?{ et lA&%u ANTAY ‘::T‘:s:;\pue_a
s
City L—\\\ e _me:—:: , '\\—‘lt\) “—S\lo

Business Phone (AN, XL za \st\=<.  Home Phone

Address of Property Involved if different from above

\=\ lzl_\\ O WSO —/Q\l =,

Name of Property Owner(s) if different from above and describe applicant’s interest in the
property.

e Aoy ] N\)c.u\‘s -F-sz:) ( HoMe oun ‘_:‘:L_s,)

Specific Code Provision from which Variance is Requested. 02, . 2 erve A

Describe in narrative form what the applicant is proposing to do that requires a variance.

&-\Q-Uﬁ— / TG OF THUSTN e iyes e =i “M‘O'm— Oovee=

t\k;uf\ e AND Foog AwbWE o Ewietin L

Si\Boaxmoes | MF:V-L hjs.;“;(__ ,) ANS pooe 1\

/ 5
ENc oAl Aes.oness e Jﬁ. :/ = PSE—TU‘\_\ AT,

SIGNATURE OF APPLICANT(s) o

A’n,a«{ el
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Variance Application

Page 2
7. Type of Project

New Construction (empty lot)

Addition

Demolition

10.

11.

Landscaping >

Repair or removal of nonconforming structure

Other (describe) >

N e JECYSY Foey AdAnuses

Type of Structure Involved

Single Dwelling <L Double Dwelling

Garage Addition

Tennis Court Pool

Grading/Filling Other Accessory (describe)

Using the criteria in the city code for a variance (set forth in the attached sheet), explain
why a variance is justified in this situation and describe what hardship would result from
denial of the variance,

g
PRV P\z_‘;-\?f,;ya:\-utb Hheny A dagocuy e AT AN
s B P =
<> A ,_LA.‘.F\:@ e A e ; " 2 TEIRN G | 0N Ss gt o N)

Libbor QARD 25 A //muxa-i@ el SOy, -f-qxao—:—_c)

o e el AlLou = N2l TIS@TE oA il

'ﬂk(/k/kb\‘.)—-(:‘(?—ob—k Peadiat Ao FUAi e AT\,

Describe any measures the applicant is proposing to undertake if the variance is granted,
including measures to decrease the amount of water draining from the property.

Jf‘ HAEsin hal -5 il #YQ’)‘-;G__L:‘.‘OS—. ot e e e kY S

Bolovers, \Ba;_gu. Tt g‘,b,a..:\F':;'\c-AQ// SNELl e

el VOT e (2o A s A Poz iy oo T A e,

Describe any alternatives the applicant considered (if any) that do not require a variance.

J\?"“:a-.\ql__.biﬂu G Dok —tws CEAESCEPITER . oogs

EX AT e I a oS SN PUTT T b dh LA G,

vz < oo Pl Omantor 0% TN
y =
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Variance Application
Page 3

12 Canan emergency vehicle (Fire Truck or Ambulance) access all struc

after the proposed change?

13, Does the proposed change bring any other nonconforming use into co

building code?

Yes

Yes

o) A

tures on the property

No

nformity with the city

No

If yes, explain

[

14.  Are there other governmental regulations th

at a

ply to the proposed action, including

requirements of the Rice Creek Watershed Dis Yes > No

If yes, please identify the regulations.
15.  Please provide the applicable information in the following Tabie

—
Existing Proposed Change

1. Total Square Footage of Lot \ \‘ o ) f“* du -
2. Maximum impervious
surface (25% of item 1) Z 15, ><><
3. Roof Surface z, 210 7 z15 A .
4. Sidewalks Gy T 127
5. Driveways 2 =, @bma
6. Other impervious surface " }A O f}k - ‘ N
7. i‘otal of items 3-6 | 77{ A 2,6 %’ Lo 2 174
8. Percent impervious surface 2,7 \*7. 2\ 27 R

16. Please attach the following:

a. Legal description of property

b. Plot Plan drawn to scale showing

structures on adjacent lots.

existing and proposed structures on the lot. Also show
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2. Criteria for Granting a Variance. Variances may only be granted in Minnesota
Statutes, Chapter 462.

Variances to the strict application of the provisions of the Code may be granted, however,
1o variance may be granted that would allow any use that is prohibited within the City.
Conditions and safeguards may be imposed on the variances so granted. A variarice shall

not be granted unless the following criteria are met:

a. Special conditions or circumstances exist which are peculiar to the land,
structure, or building involved.

b. The condition which result in the need for the variance were not created by the
applicant's action or design solution. The applicant shall have the burden of proof
for showing that no other reasonable design solution exists.

¢. The variance is proved necessary in order to secure for the applicant the right
or rights that are enjoyed by other owners in the same area of the district.

d. The granting of a variance will result in no increase in the amount of water
draining from the property.

¢. Granting the variance will not impair an adequate supply of light and air to
adjacent property, or unreasonably diminish or impair established property values
within the surrounding area, or in any other respect impair the public health,
safety, or welfare of the residents of the City.

£ No variance shall be granted simply because there are no objections or because
those who do not object out number those who do.

g. ‘Financial gain or loss by the applicant shall not be considered if reasonable use
for the property exists under terms of the Zoning Code.
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DECK ADDITION

191 Wildwood Avenue
Birchwood, MN 55110

FERRY RESIDENCE

uagé‘.Eiﬁgua«!sg

BITUMEN MEMBRANE MATERIAL THE USE OF NON TREATED.

CONSTRUCTION GRADE WOOD £ SUITABLE FOR USE AS BLOCIING OR

NAILERS, PROVIDED REAJONABLE MEASURES ARE TAKEN 10 ENSURE THE

: B T e e e
R FCk

DRAWINGS OR BETWEEN INDIVIDUAL DRAVWINGS CONTACT ARGHITECT FOR. BLOCKING REQUIREMENTS WITH EACH SUB-CONTRACTOR AND IT SHALL

RESOLUTION BEFORE PROCEEDING. BE UP TO THE SUB-CONTRACTOR TO SELECT SUITABLE METHODS FOR_
. HORIZONTAL CIMENSEONS INDICATED ARE TOIFROM FINSHED FACE OF INSTALLING BLOCKING MEETING THE STANDARDS REFERENCED ABOVE.
CONSTRUCTION EXCEPT AS NOTED, B NO WORK DEFECTIVE IN CONSTRUCTION OR QUALITY, OR DEFICIENT IN
- VERTICAL DIMENSIONS INDICATED ARE FROM TOP OF FLOOR SLAATOPPING ANT REGUIREMENTS OF DRAVNGS AND SPECIFICATIONS MLL BE
EXCEPT WHERE NOTED TO BE ABOVE FINISHED FLOOR (AF £ ), SJE,gﬂﬁq;;gmﬂ-ds;hﬂa
* ﬂrm:“!u)“m}égshl‘g;’ﬂ‘ia DISCOVER OR TO POINT OUT DEFECTS OR DEFICIENCIES DURING
T O TRUCTION MO AL PHESEALE G PO B
+ ALLITMAOLS ANG ABBREVIATIONS USED ON THE ORANNGS ARE RELIEVE CONTRALTOR PO SECURNG SuA T A0 PROSmra
CONSIDERED TO BE CONSTRUCTION STANGARDS, IF THE CONTRACTOR WWORKAS REQUIRED BY CONTRACT. DEFEGTIVE WORK REVEALED WITHIN
HAS QUESTIONS REGARDING STMBOLS AND ABBREVIATIONS USED O TIME REQUIRED BY GUARANTEES SHALL BE WHETHER PARTIAL OR FINAL
THEIR EXACT MEAMNING THE ARCHITECT SHALL BE NOTIFIED FOR. SHALL BE CONSTRUED AS AN ACCEPTANCE OF DEFECTIVE WORK OR
et D TR T e ¢ 2..,a%ﬂ:ﬂiifnﬂ?fﬂﬁ?.ni%,onoap.eﬁﬂﬁv OO
A MANUFAC TURER I3 SPECKF| “THE TERM “E{
0 A TECT AT R S DE e ECLUAIT o Uron PERGATION Vo nmoua:a.n:g.izai

INFORMATION AND COSTS SUBMITTED BY CONTRAGTGR,

A U IOATE 2l CLAM PO ACCTTIONAL COMPERSATION
= THE CONTRACTOR 15 TO COORDINATE AND BCHEDULE PUNGH LIST TO
SoTTRATON O e S Gt
. PGy DATE: PROMDE NOTIRCATION T AREHTES A5 GONER
AL CONTRACTORS AND SUBCONTAACT o ARE RESPONSILE FOR NGt I3t TEMS BAVE BEEN COMPLE £ R IOACHITERR
mmuf_mmuutgcmg!)c-g

s S T S .Em!aﬂzzsa.aisﬂﬂnﬁiiangﬁsﬁ a i A FURMTORE  NEEDED

< AL i RE: £ 3
COTHNING AL TIEA Y PERATS A3 NAY PUNCH LIST TEMS MUST B COMPLETED WITHIN 30 CALENGAR DArs OF

A - " ATERIRCATE OF OGCUPANGY: SHALL NE OBTNED PRI TO MOVE i

DOCUMENTS. FIELD CONDITICNS AND DIMENSIGNS FOR ACCURACY DHATE v PREDENTED TO OWNER AT TIME OF PUNCH LIST WelLX.

AND CONFIRMING THAT WORK |5 AS SHOVN BEFORE PROCEEDING THAOUGH.

PROJECTNOTES DRAWING SCHEDULE
S e e
FTEMS USTED BELOWARE APPLICABLE TO AL CONTRACTORS " COMTRACTON TOCOORONATE CONSTRUCTION IEEDS FOR PHONE, Sheet
SUBCONTRAGTGRS, VENDORS, SUPPLIERS AND MATERIAL HANOLERS. POVIER, DATA. LIGHTING, ETC. WITH OWNER PRIOR TO NEGOTIATING. Numb Sheet Na
THE CONTRACT COCUMENTS INCLUDE WORKING DRAWAGS, ADDENDA, PROJECT COST, u er e me
MODFICATIONS AND THE CORDTIONS OF THE CONSTRLCTION GONTRAGT. COMTRACTON SHALL ORDERAMD SCHEDULE DELVER OF MATERALSIN
THE CONTRACT DOCUMENTS ARE THE INSTRUMENTS OF SERVICE AN AMPLE TIME TO AVOH W CONSTRUGTION. 15 FOURD
SHALL REMAIN THE PROPERTY OF THE ARCMTECT WHETHER THE 15 BE UVALABLE THE CONTRACTOR L NG ARCHTECT 1T ET/ LA
COMNTRALT COUMENTS ARE NOT 10 BE URL D FOR TP PR O AR PROPRATE SURETITUTE o T 10 SeLEC ey L= SHE i [ERLAN
ToBE
EXTENSON TO THE PRO.ECT HORARE THET TO HE MODIRED I ANY * LY NEWITEMS GF RECENT MANUFACTURER, OF STANGARD QUALTY,
NAROER VOAATSOEVER EACEPT BY AGREEMENT I TG AMD HITH P P SErECTs Pa s B S 1og D ST A101 DEMOLITION, FRAMING
APPROPRIATE COMPENSATION TO THE ARGHITECT. ITEMS SHALL BE REWOVED IMMEGIATELY FORM THE WORKAND T
+ STANGARDFORM GF AGREEMENT BETWEEN GYNER AND CONTRACTOR REPLACED TH ITEMSGF THE CUALITY SPECIFIED, FAILURE TO REMOVE LAN AND DETAIL:
A GOCUMENT AYOS SHALL BE WACE PART OF THESE GOCUMENTS BY REECTED WATERIALS AND EQUIPMENT SHALL NCT RELIEVE T
FERENGE. CONTRACTOR FROM THEIR RESPONSIBIL ano
* AL WORK BHALL COMPLY WITH THE APPLICABLE CODES, AMENDWENTS, CHARACTER OF ITEMS USED NGR FROM ANY OTHER GELIGATION
ot e ey PO G e G i A102 CERTIFICATE OF SURVEY
'REGUIRED BY PUBLIC AUTHORITIES., IN THE EVENT FlcT, | - ISHED WWORK SHALL BE FIRM, YWELL ANCHORED, IN TRUE
THE MOST STRINGENT REGUIREMENTS SHALL COMPLY, REQUIREMENTS. ALIGNMENT. PLUD. LEVEL. WITH SMODTH, CLEAN, UNFORM APPEARANGE
INCLUCE BT AR T LIWTED 16 THE CURRENT APPUCAOLE EOITONS PTIT WAVES, CETORTIONS LES MARSS, SACKS, STARG OF A103 DECK FURNITURE PLAN
OR PUBLICATIONS. CHSCOLORATIGN. JOINTINGS SHALL BE TIGHT FITTING, NEAT AND WELL
- e T B e e
NERS AND.
RELIES THAT THE SYSTEMS DESIGNED BY GTHERS WL PERFORM AS CORNERS, ALL WORK SHALL HAVE THE PROVISION FOR EXPANSION, IMPERVIOUS / PERVIOUS SURFACE CALCULATION
RECUIRED AND PER INOUSTRT STANGARD, CONTRACTION AND SHRINKAGE AS NECESSARY TG PREVENT GRACKS,
HUCKLING AND WARFING DUE TO TEMPERATURE AND HUMIGITY EXETNG PROPGSED CrANGE
CONTEACT DOCUMENT NOTES:, nma.ngan Bzéiﬁﬂ@.zﬂu-zﬁ.ss)ﬂﬂ 1. TOTAL SQUARE FOOTAGE OF LOT | 11,820 6, FT, A NO CHANGE
PROPERLY AND PERMAN IRED IN CONFORMANGE WATH
© JHSSETOF DOGUMENTS 16 NOT ALL INCLUSIVE ANDIS MEANT TO SHOW BEST PRACTICES ANO THE CONTRAGTOR I RESPGNSIBLE FOR 2 MAKINUM IMPERVIOUS SURFACE | 5 1an 00y 7,
THE INTENT OF THE SCOPE OF WORX. THE CONTRACTOR SHALL BIDALL INSTALLING THEM ACCGROING TO THESE CONDITIONS, T DRANMNGS o i
PP RATOLVED VMTH A RORMALLY ANTICIPATE SOGPE O 1HGRI. ONLY SHOW SPECIAL CONDITIONS TOASSIST THE CONTRACTOR, THEY
© ALLSHEETS LISTEDIN THE DRAVNG INDEX COMPRISE THE DG NOT ILLISTRATE EVERY SUCH CONITIGN AND DETAIL. 1. ROOF SURFACE 2708e.FT. | 220506, | mocwaae
 CONSTRUCTION DOCUMENTS FOR THIS PROJECT. THE CONTRACTOR 1S © USEOF MOISTURE RESSTANT TREATED WOOD
RESPONSIBLE FOR AL TH W DEFINED I THESE CONTRUCTION ‘CONSTRUCTION SHALL USE THE FOLLOWANG GUIDELINES: CARBON STEEL, 4 SIOEVGLKS s 50, F1. 708 50, 1. 2750 P,
DOCUMENTS INCLUCING DISTRIBUTING DRAVANGS TO SUB-CONTRACTORS ALUMIMUN AND ELECTROPLATED GALVANZED STEEL FASTENERS AND
'FOR BICOING PURPGSES. T IS NOT RECOMMENGED THAT INDIVIDUAL GONNECTORS $8OULD NOT BE USED [N CONTACT VWITH TREATED WOOD, 5 DRVEWAYS 2% 50, FT, 50,1, NG CHANGE.
SHEETS BE GIVEN TO SUB.CONTRACTORS FOR BIDDING OR CONSTRUCTION, OT DIPPED GALYANIZED FASTENERS COMPLYIMG WTH ASTM 155 AN
THE ENTIRE SET OF DRAWINGS. NOT ANY INCIVIDUAL SHEETS DEFINE THE CONECTORS CoMPLYIAG T ASTU AR, CLASS O35 CEERALLY o OTHER MPERVIOUS SURFACE = = o
VONK REQUIRED UNDER THE GENERAL CONTRACT. ARE ACCEFTABLE. TYPE 304 OR TYPE 316 STAINLESS STEEL FASTENERS
N THE EVENT OF CONFLICT BETWEEN DATA SHOMM ON DRANINGS AND 'AND CORNECTORS ARE RECOMMENCED FOR WAXMUN CORROSION 7. TOTAL OF ITEM3 #3 THAU 8 38050 FT, | 55095a rT. SzrsaF.
LN THe SPECIFICATIONS. THE SPECIICATIONS SHALL RESISTANGE. FASTENERS YMTH PROPRIETARY ANTLCORROSION COATING - 3
GOVERN. DIVENSIONS NOTED GN DRAVWINGS SHALL TAKE PRECEDENCE MAY BE ACCEPTASLE FOR LISE VATH TREATED WOGD, ALLMINM & PERCENT MPERVIOUS SURFACE 2 S
CHER SCALED DRMENSIONS. DETAL DRAWINGS TAKE PRECEDENCE OVER FASTENERS. FLASHINGS AND ACCESSORY PROOUCTS SHOVLD NOT BE
CRANNGS OF SMALL SCALE. SHOULD THE CONTRACTOR AT ANY TIME USED N CIRECT CONTAET AT AT TREATED Y00, At non e
DISCOVER AN ERROR IN A DRAMNG OR SPEGIFIGATION, OR A DISGREPANGT VIGO0 15 MOT COMPATIBLE YATH ALUMINUN. NGO TED ME AL AND,
‘OR VARIATION BETVWEEN IMENSIONS GN DRAWNGS OR OTHER PAINTED METAL FLASING AND ACCESSORIED. EACEPT FOR 300 SERIES LEGAL DESCRIPTION
INEGRMATIGN. IT SHALL BE BROUGHT TO THE ARGHITECT'S ATTENTION STAINLESS STEEL SHOULD NOT BE USED 1N DIRECT CONTALT W1
40 SHALL HOT PROCEED WITH WORK AFFECTED UNTI. CLARFCATIONOR THEATED 1000, METAL PROBUGTS EXCErT STan C39 STEEL way 06 -
WADE. F BEPARATED PROM TAEA iy 3
B Eﬁl&ﬁ]ggﬂ.ﬂngég. o ot R e Ll 3

SITE

PLAN GENERAL NOTES

1. THE ARCHITECT SHALL HAVE NO RESPONSIBILITY FOR THE CISCOVERT

o
PRESENCE HANDUING, REMOVAL. DISPOSAL. OR EXPOSURE OF PEOPLE
TG HAZARDOUS MATERIALS IN ANY FORM, INCLUDING. BUT NOT LIWITEG
TO, ASBESTOS PRODUCTS, POLYCHLORINATED BIPHENYL (PGB) OR GTHER
TONIC SUBSTANCES.

2 CONTRACTOR SHALL PROVICE WRITTEN NOTICE OF ANY CHANGES THAT

INVOLVE ADOITIONAL GOST ANDIOR TIME T0 THE ARCHITECT AND CVWNER
WATHIN FIVE DAYS OF IT5 DISCOVERY AND BEFORE PROCEEDING WTH

ELD
gﬁ.ﬁ!&-@::.@: 'TO BE MET A3 BEST FIT AND TO TIE IN VATH
EXISTING SITE CONOITIONS.

B & COMPOSITE DECK POSTS TO B SPACED EQUALLY ALGHG DECK AT

WHITE BEAR LAKE

APPROXIMATE LINE OF EAISTING BOULDERS

|

N

1@ 0T

13RQ2TE .

EXSTING PAVERS ————o

RUST ARCHITECTS, P.A.
4744 WASHINGTON SQUARE

'WHITE BEAR LAKE, MINNESOTA 55110

PHONE (651) 428-1913  FAX (651) 429-7581

wew.rustarchiects.com

1 hereby certity that this plan, spacification, o
repan was prepared by me, or under my

dwed supervision and that | ama duly

Licensed Aschitect under the laws of the
te o

FERRY RESIDENCE - DECK

TITLE SHEET / SITE PLAN

PROJECT NUMBER RA16011

COPYRIGHT(S) 2015 RUST ARCHITECTS, PA
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A3 PER DETAI, tav

VENTED CEDAR PLYWCOD
BOFRT ST3TEM
218 GO0 FAAATO
MATCH EXITTING

I T-b A

L

O ROCF DETAJL
T e
COMPOITE DEGKNG

ra === fﬂhﬂﬁ

v
CANTILEVER

| ////(l
———

- Ola, THEY BT
2432 ARDER

DECK POST/BEAM CONNECTION DETAJL
TV =14

T CouPRaTE DeckivG

"

{— SPACERS. YR

=
IJN 22 TREATED DECK JCHET

e [— V& D LAG SCREW
L areovcen
e I~
LEDGER BOARD DETAL
1T =

D0 2 4,
CONCRETE FOOTING.

REAR ELEVATION

LIWE OF GRADE JHOVIN ARE APPROXIMATE, VERIFY

T
=

ERRCT CONDATIGNI F EMSTING GRADHYG b T FIELD,

PROVIDE LATTICE AHD 2l TREATED WOOD BRACHG.
|OR ECdes BETVREEN POSTS A3 REQUIRED TO
ENGLOSE UNDERNEAT DECK, FRGVIDE 1.0 WOE
WAL HINGED ACTH3 COOR YW LATCH ALOHG EAST
SIDE {COOAD. EAACT BUIE AMD LOTATION o CVNMER,.

TR

W2

3T

2010 A ST TYP, e,

-

540 TREATED w00 ———|
COLUMN AND 17 T4 5
£.07 O MIN CONCRETE
FaQTine . TYe.,

sigpmoneen —. ]

2010 JgeaT
@ roc,
WAR TR,

+

N

S n

&

FRAMING PLAN
@ T

AQOITONAL INFORMATION

ff\\i

CEMCLITION PLAN GENERAL MOTES

1 AREAN 3nM BOLID ARE EXISTING TO REMAIN,
T AREAS BMOWIN DASHED ARE 10 B REMOVED A INDICATED,

8. CENERALCONTRACTOR 13 RESPORSIBLE FOR FOR THE REWGYAL OF AL
UHUBED. ARANODNED A EXTHANEOUS TEMS. BLRMAG WATERIAL T
1E O RCTE PERMITIED,

EXSTING SLOPED GROGTED PAYERS 10 BE REMCUED W Y3,
ENTIRETT, PREFAAE EXISTING AREA A REGUIRED FOA NEY
HARDICAPE AND SOF18EARE - REFERTO SITE PLAN FOR

e

!

N

EAIITING GROUTED PAVER STAIRY TO BE REMOVED ITY
ENTIRETY. FREPARE EAISTHNG ARER A5 REQUIRED FDLNEW
OO - REFER TO ITE Pran FOR ACOITGHAL I ORMATION

2,

£
23
< &2
o =g
o ud
7
S
i -
[ TF-
AHMﬁ 5
Tm =%
BILE S
2338 i

the lava of the

Licanse No_

ns¢d An

Xzt

A==

Y
R A
............. 3
............ 3

|
|
|

AT DECK, STAIRS, RAILING. |

STRUCTURE AND PUFPORTA TG

BE REWCVED IN ITS ENTRETY, ”
|
|
|
|
|
|

xS PavgRs ———=

DEMOLITION PLAN
JOa7 =

1 heraby canify that this plan, specification, of
tepart was prepare by ma, o Undet rry

dirct uparvision and thal | amm duly

WiliamE. Rusi_
Data

Lice,
Stata of

W
=
=

x &

Q|

o=

2K

HlE

Zz | &

o |2

=S

7|2

u

r |

| g

| =

) L

™ [m]
i
H

mmW

R

5§

I

Mol  Oew

v

r>1
.

COPYRIGHT(C) 2015 RUST ARCHITECTS, P,

mﬁnﬁauu 11622 PM
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CERTIFICATE OF SURVEY

DESCRIFTION

Lot14, Block 3, LAKEWOOD PARK 15T DIVISION, Washington
Couny, Mitmeenta,

SURVEY NOTES:

The artardtion of thée bearisy xystem ix keasd on the Washingisn Coury Coordinate Syxiee MAD BS.

A Gopher Dna Call Tiekat fou by ¥ tutvey locais. Ticket Mo,

1.

2

3. The vortical datue ks NAVD $6. G sitw bench mark, iop Top Nut Hydrant aL 5. W. comer «f peoperty = 933.37,
4,

Exlsting Parcad 197 Wiktwood Avore, City of Birchwood, M 55110, Prrcel 1D 30.030,2 21,0023

APPROX. TOTAL LOT AREA = T10205.F.2 TOO.HW.

EXITING HOLBE = %390 B.F.
EX0BTING ORNEWAY = 538 B.F.

rl EXTHTING DETACHEL GAMAGE w 546 5.5,
7 PANERS AND FLAGSTOME = 668 5.F,
Lot EXGSTING TOTAL SMPESVIGUD = 2 62057
) PERCENT TMPERVIOUS = 52%
MLAIN BUILDING ROOF = 1830 7.
T
X% WATER HYDRANT —— oM — OVERMEAD ELECTRIC
Ta  ELECPOLE e kS UNDERGROUND GAS
£ sasMETER _WHMNM FLAG STONE
@  SANITARY MANHOLE E‘I PAVERS
, BRI ACUNIT &
' Vi suon
7 - FOURD IRON PIPE MONUMENT
BITUMINGUS SURFACE
] 20 40
[E ! CONCRETE SURFACE
Segle in Feet
— 43 2017 WADEETH ST MO TING

CETT
cecanw  w

£

izt

# | PRUPARD s INT AmCATRCTE

R I e e emaerrry

WIDSETH SMITH NOLTING

7 ot 12000024 0

g
7 s maomns e

e Lo oot
frsos e b A
\& Z \}%N [ L T W T Ny ———"

CERTIFICATE OF SURVEY.

IRTarEir

Cup

RUST ARCHITECTS, P.A,
A744 WASHINGTON SQUARE

WHITE BEAR LAKE, MINNESOTA 55110

PHONE (651) 429-1913  FAX {851) 4257561

vwwrysigichtads.com

3
:
mm
wm
i
i3
i3
mm
53
2k

direct supardsion and thatt am a duly

Licensed Archkect unde! the lavey of the

Licensa No,

S| >
=
O
W@
Z | b=
516G
o
Rl=
x |

'
& | =
r |
w | W
w | O

2
22
mwu
oy R
HER
m—

COPYRIGHT(E} 7015 RUST ARCMITECTS, P,

T S T e —y i

22207 31823 PM

»
Ad
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SRR PN YOS

Vel "SASBUHINY LSNY 510 (SUHSIMAI00

W STALE LLOZOTE

r.
2]

A = L @
NI SENIINEN WI3T

Z] J oeeomer Brs
SESISHED Br. BKS

Tl [ reoxcrrimen RATSON

FERRY RESIDENCE - DECK

| heieby cartify thal this plan, spacification, or

tupait wos prepared by me, oF undar my
direct suparvision and thall am 1 duly

DECK FURNITURE PLAN

Liansad ¢ hwt of the
Stata of_
YlliamE. Rus!
Duta, Liconse Na.

RUST ARCHITECTS, P.A.

474 WASHINGTON SIUARE

WHITE BEAR LAKE, MINNESOTA 55110
FHONE (551) 4281513 FAX (651} 426751

wtn ustarchitects com

N
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PART IV
REGULATORY AND DEVELOPMENT FUNCTIONS OF CITIES

CHAPTER 14: COMPREHENSIVE PLANNING, LAND USE AND

CITY-OWNED LAND

L State municipal planning POLCY .....ccccveviicerireininiminsrerre s b ettt rsesss s ee b sssessereansenerone 5
A. RESOUTCES TOT PIANMINE coovveeeciii ettt r e st bttt en st e e aseeseeseanesennnenean 6
B. LMCIT land use defense COVEIAZE ..ciiiiriceriairiiirenioriesiessssesrases s sesasssesessssense s sssassssassesasensssonssossenseses 6

I Municipal QUthOrity 10 PIAN .....c.iiiiiecsecrct ettt s bt st s cstnae 6
A. Organization for planning..........c.cocoevennicveiceicninne e, OO ROUPPOUYPIORUPTOOROPIN 6
B. Preparation, adoption, and amendment of comprehensive Plans........ovvevereeeee e issi e s 7
C. Planning cOmMMISSION QUHES ......cciviiimieiiiiiiienieeeccrenrese e cos e ssesase st st es s bbbt st st reenesrene s eeas 8
D. Community=based PIANNINE.....ccooeiiice e bbb s b sttt seeeneneeeresenerona 9

HL The 60-day TULE ...ocoviieiiriiiceiit v et et s bt bbb e eeaeene e e rear e enmren 10
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Minn. Stal. § 462,351,

Minn. Stat. §§ 462 351 to
462.363.

CHAPTER 14

Chapter 14

Comprehensive planning,
land use, and city-owned land

This chapter discusses the two basic methods of city land use control—land
use ordinances and city ownership of land. Topics discussed in this chapter

include:

L
IL.
L

Iv.

VL
VIL
VIl
IX.

X1
XII.

XIiI..

State municipal planning policy

Municipal aut‘hority to plan

The 60-day rule

Fees and escrow

Zoning

Subdivision regulations

The official map

Certified copies must be filed with the county recorder
Enforcement

Making a record and judicial review

Real estate acquisitions, sales, and other dispositions
The “takings” issue

How this chapter applies to home rule charter cities

State municipal planning policy

State policy-makers recognize municipalities face mounting problems with
respect to their ability to guide future land development that ensures pleasant
and economical residential communities and profitable commercial and
industrial enterprises, while preserving agricultural lands and open space.

The Municipal Planning Act provides the authority and uniform procedures

for conducting and implementing municipal planning. This approach to land
use was designed to allow for planning, consistency, efficiency, and a more

secure tax base.
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Amcrican Planning Association
Minnesota Chapter.

Government ‘Training Services

Sensible Land Use Coalition

See LMCIT Risk Management
memos LACIT Land Use
Defense Coverage and Tew Tips

Jor Avoiding Land Use Clains.

Minn Stal. §§ 462.351 1o
462.365.

Minn, Stat. §§ 473.851 to
473871,

Nordinarken v. City of Richficld.
641 NW.2d 343 (Minn. Ct.
App. 2002).

CHAPTER 14

A. Resources for planning

Zoning and other land use controls help ensure a well-planned community
where one person’s property rights do not detrimentally affect another
person’s rights to enjoy their property or the community as a whole. A
variety of resources are available to cities to assist them in land use planning,

¢ The Minnesota Chapter, American Planning Association

* Government Training Services offers a variety of training programs on
zoning and land use.

* The Sensible Land Use Coalition.

B. LMCIT land use defense coverage

The League of Minnesota Cities Insurance Trust provides coverage for
litigation relating to land use regulation, development, and franchising. Cities
invoived in pending or actual litigation on these issues should contact
LMCIT.

[I. Municipal authority to plan

Minnesota faw gives cities the authority to regulate how land may be used.
The Municipal Planning Act creates a single, uniform procedure that applies
to all cities. Ordinances must comply with both the substantive and
procedural requirements contained in the Act, Metropolitan area cities are
also empowered and governed by the Metropolitan Land Planning Act. These
acts occupy the field of the process by which municipal land use laws are
finally approved or disapproved.

A. Organization for planning

Cities may exercise a wide range of discretion in developing internal
planning. In fact, cities need not undertake formal planning activities at all.
Planning organization may take several different forms: the council may
assume total responsibility, it may delegate this duty to administrative
officers, or it may appoint a planning commission .

14:6

HANDBOOK FOR MINNESQTA CITIES

This chapter last revised 1/3/2007

15


tobin.lay
Typewritten Text
15


Minn. Stat. § 462.354, subd. 1.

Minn. Stat. § 462.354, subd. 2.

Minn Stat § 462 355, subds. 2,

3.

CGold Nugget Dev.. Inc. v. Ciy
of Manticello, 2001 W,
683488, C3-0-7 (Minn. Ct.
App. Jun. 19, 2001).
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Councils create these planning agencies or commissions by ordinance. (State
law uses the term “planning agency” most often but this chapter uses the term
planning commission to mean a either a planning agency or a commission.)
The role of the planning commission is to advise the council. City officials
may serve as members, and the organization is left to the discretion of the
council.

Cities are also authorized to create a planning department with an advisory
planning commission. In that situation, the agency advises the department,
which then advises the council.

Usually, it is a good idea to create a planning commission. City officials are
often so consumed with daily demands that they don’t have time to survey
and evaluate the long-range objectives and implications necessary 1o create
and implement a comprehensive land use plan. Planning agencies, on the
other hand, are usually composed of people who focus on preparing and
implementing plans and, thus, can devote their full attention.

B. Preparation, adoption, and amendment
of comprehensive plans

Comprehensive planning recognizes the complex interaction between social,
economic, and environmental systems. A comprehensive plan is an
expression of the community’s vision and a strategic map to reach that vision.
Comprehensive plans analyze existing economic, social, and environmental
conditions, lay out the goals and policies that will guide future development,
and provide the legal basis for land use controls. Economic vitality, a healthy
environment for children and families, protection of the natural resources,
and the active participation and leadership of local citizens, are all
components of a comprehensive plan that will provide for the sustainable
development of the city. Land use and zoning regulations are just one aspect
of implementing the vision for the city contained in the comprehensive plan.

A comprehensive plan is not required outside the seven-county metropolitan
area. A comprehensive plan is adopted and amended by resolution by a two-
thirds vote of all of the members of the council. A hearing must be held on
the comprehensive plan. A notice of the time, place, and purpose of the
hearing must be published once in the official newspaper of the city at least
10 days before the day of the hearing. Failure to follow the statutory
procedures for the adoption of the plan invalidates the plan.
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Minn. Stat. § 462.355.

Minn. Stat. § 473.858

Minn. Stat. § 473.175.

City of Lake Elmo v

Metropolitan Council. 685

N.W.2d 1 (Minn. 2004).

Minn, Stat. § 462 355,
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3.

Minn. Stat. § 462,356, subd. {.
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One of the primary responsibilities of the planning commission is to prepare,
review, and periodically amend the comprehensive plan, in consultation and
coordination with other municipal agencies and departments. Preparing a
comprehensive plan is a large undertaking. While a planning commission can
and should do most of the job, many communities have found they also need
professional assistance. A comprehensive plan often requires the assistance of
a professional planning consultant or a competent person on the staff of the
city, county, regional development commission, or neighboring city.

If a comprehensive nunicipal plan in the metropolitan area conflicts with the
zoning ordinance, the zoning ordinance must be brought into conformance
with the plan. Comprehensive plans in the metropolitan area must be
submitted to the Metropolitan Council for review as to compatibility and
conformity with Metropolitan Council’s regional system plans. When the
Metropolitan Council determines that a city’s comprehensive land use plan
may have a substantial impact on or contain a substantial departure from the
Metropolitan Council’s regional system plans, the Council has the statutory
authority to require the city to conform to the Council’s system plans.

C. Planning commission duties

The Municipal Planning Act imposes several duties on the planning
commission especially where a city is developing or has a comprehensive
plan, including:

e Preparation and review of comprehensive plan. The agency must create
the comprehensive plan and coordinate planning activities with other city
departments.

¢ Coordination with other units of government. The agency must consider
the planning activities of adjacent units of government and other affected
public agencies,

+ Adoption of the plan. The agency recommends the comprehensive plan or
amendments, after a hearing date following a notice of 10 days
publication in the official newspaper. The agency must submit the plan or
proposed amendment of the council prior to publishing the notice. The
council must formally adopt the plan as the official comprehensive plan;
otherwise it remains only as a recommendation to the council.

¢ Recommendation for plan execution. The agency must study and propose
ways to put the plan into effect, including zoning, subdivision
regulations, official maps, a program of public improvements and
services, city renewal and redevelopment, and a capital improvements
program.
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¢ Periodic review. The agency must periodically review the plan and
recommend amendments when necessary.

* Review of land acquisitions and capital improvements. Once an agency
adopts a comprehensive plan or part of a plan, all proposed land
acquisitions and capital improvements of the city, or any other
governmental unit with jurisdiction in the city, must go to the
commission for review. The agency will then submit a written report
describing its findings. (The council may, by two-thirds vote, dispense
with this requirement if it feels no planning implications are involved.)
Failure to report in 45 days is deemed approval.

* Even in a city with no comprehensive plan, the planning commission is
responsible for reviewing land use control measures. State law requires
the planning commission to review zoning ordinance amendments,
subdivision plats, and official maps. Public hearings may be held before
the planning commission, but the council makes the final determination.
Under most city ordinances, all council determinations having planning
implications first go to the planning commission.

 Finally, the planning commission may get the assignment from the
council to act as a board of adjustments and appeals. As discussed
subsequently, every city that has an official map in effect, must establish
a board of adjustment and appeals. However, because the board has the
authority to review the decisions and recommendations of the planning
commission, it is usually better (if possible) to have a board of
adjustment and appeals whose members are somewhat different from
those of the planning commission.

D. Community-based planning

Pursuant to state law, cities must submit their proposed comprehensive plans
to adjacent governmental units and affected school districts for review and

comment.

Cities and counties are authorized to develop community-based plans to
facilitate cooperative agreements among adjacent communities, and to
coordinate planning to ensure compatibility of one community’s development
with development of neighboring communities. A city or county that chooses
to develop a community-based plan must cooperate with neighboring
governmental units.
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Minn. Stat. § 15.99, subd. 3(a).
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lll. The 60-day rule

The 60-day rule is a state law that provides that a city must approve or deny a
written request relating to zoning within 60 days or it is deemed approved.
Note: The 2005 legislature adds that a request, subject to the 60-day rule,
includes a watershed district review or a soil conservation district review. The
underlying purpose of the rule is to keep governmental agencies from taking
too long in deciding land use issues. Minnesota courts have generally
demanded strict compliance with the rule. For the purposes of the 60-day
rule, a zoning application is not considered approved or denied until the city
has completes all appeals challenging city decisions on that zoning
application.

The general rule provides that the failure of a city to deny a written request
within 60 days is approval of the request. The statute also provides that a
city’s response meets the 60-day time limit if the city can document that the
response was sent within 60 days of receipt of the written request.

A. Scope of the rule

A request is a written application related to zoning, septic systems watershed
district review, soil and water conservation district review, or the expansion
of the metropolitan urban service area for a permit, license or other
government approval. The courts have been rather expansive in their
interpretation of the phrase “related to zoning,” and almost all requests
affecting the use of land have been treated as subject to the law. The statute
does not apply to subdivision and plat approvals, since those processes are
subject to their own timeframes. The Minnesota Court of Appeals has ruled
that Minn. Stat. § 15.99 does not apply to building permits.

B. Applications

A request must be submitted in writing on the city’s application form, if one
exists. A request not on a city’s form must clearly identify on the first page
the approval sought. The city may reject as incomplete a request not on the
city’s form, if the request does not include information required by the city.
The request is incomplete if it does not include the application fee.

The 60-day time period does not begin to run if the city notifies the
landowner in writing within 15 business days that the application is
incomplete. The city must also state what information is missing. A city may
want to consider developing a checklist and reviewing its zoning ordinances
to make explicit what items it requires in an application.
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2002).
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When a zoning applicant materially amends a request to rezone property, the

60-day period runs from the date of the written amendment, not from the date
of the original application. But minor changes to a zoning request should not

affect the running of the 60-day period.

C. Denials

The Minnesota Court of Appeals had ruled that failure of a motion to approve
is not a denial. But the 2003 Legislature amended the statute to provide that
the failure of a motion to approve an application shall constitute a denial
provided those voting against the motion state on the record the reasons why
they oppose the request.

Generally if an agency or a city denies a request, it must give written reasons
for its denial at the time it denies the request. When a multimember
governing body such as a city council denies a request, it must state the
reasons for denial on the record and provide the applicant with a written
statement of the reasons for denial. If the written statement of the reasons for
denial is not adopted at the same time as the denial, it must be adopted at the
next meeting following the denial of the request but before the expiration of
the 60-day period. The written statement of the reasons for denial must be
consistent with reasons stated in the record at the time of denial. The written
statement of reasons for denial must be provided to the applicant upon
adoption.

D. Extensions

The law allows a city the opportunity to give itself an additional 60 days (up
to a total of 120 days) to consider an application, if the city follows specific
statutory requirements. In order to avail itself of an additional 60 days, the
city must give:

*  Written notification to landowner before the end of the initial 60-day
period;

o The reasons for extension; and
¢ The anticipated length of the extension,

The courts have been particularly demanding on local governments with
regard to this requirement and have required local governments to meet each
element of the statute. An oral notice or an oral agreement to extend is
insufficient. The reasons stated should be specific in order to inform the
applicant exactly why the process is being delayed. Needing more time to
fully consider the application may be an adequate reason.
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An applicant may by written notice request an extension of the time limit. A
city can only go beyond 120 days if it gets the approval of the applicant. The
city must initiate the request in writing and have the applicant agree to an
extension in writing, or the applicant may ask for an extension by written
request.

The 60-day time period is also extended if a state statute requires a process to
occur before the city acts on the application if the process will make it
impossible for the city to act within 60 days. The environmental review
process is an example. If the city or state law requires the preparation of an
environmental assessment worksheet (EAW) or an environmental impact
statement (EIS) under the state Environmental Policy Act, the deadline is
extended until 60 days after the environmental review process is completed.
Likewise, if a proposed development requires state or federal approval in
addition to city action, the 60-day period for city action is extended until 60
days after the required prior approval is granted.

There are other time limits and requirements contained in the Municipal
Planning Act, and there may be similar time provisions in a particular city’s
local zoning ordinance. The 60-day rule generally supersedes those time
limits and requirements. One notable exception is that the 60-day rule does
not apply to subdivision and plat approvals.

Cities should adopt a procedure or set of procedures to ensure planning staff,
the planning commission, and the city council follow the 60-day rule. City
statf should develop a timetable and guidelines to ensure no application or
request for a watershed district review, soil and water conservation district
review, is deemed approved because the city could not act fast enough to
complete the review process. In many situations, it may be necessary to
extend the 60-day period. Written and legally sufficient notice to the
applicant of the extension should be given early in the first 60-day period if a
delay appears possible.

IV. Fees and escrow

A city may prescribe land use fees under the Municipal Planning Act
sufficient to defray the costs incurred by the city in reviewing, investigating,
and administering an application for an amendment to an official control, or
an application for a permit or other approval required under an official
control. Fees are required by law to be fair, reasonable, and proportionate and
have a nexus to the actual cost of the service for which the fee is imposed. All
cities are required to adopt management and accounting procedures to ensure
fees are maintained and used only for the purpose for which they are
collected. Upon request, a city must explain the basis of its fees.
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If a dispute arises over a specific fee imposed by a city related to a specific
application, the person aggrieved by the fee may appeal to district court
provided the appeal is brought within 60 days after approval of application
and deposit of the fee into escrow. An approved application may proceed as if
the fee had been paid, pending a decision on the appeal.

Generally, cities must adopt fees by ordinance. However, there is a statutory
exception to this general requirement. The exception authorizes cities that
collect an annual cumulative total of $5,000 or less of land use fees to simply
refer to a fee schedule in the ordinance that governs the official control or
permit. These cities are authorized to adopt a fee schedule by ordinance or by
resolution, either annually or more frequently, after providing notice and
holding a public hearing. Notice must be published at least 10 days before the
public hearing. The exception also authorizes cities that collect an annual
cumulative total in excess of $5,000 of land use fees to adopt a fee schedule if
they wish, but they may only do so by ordinance, after following the same
notice and hearing procedures,

January [ is set by statute as the standard effective date for changes to fee
ordinances, but a city may set a different effective date as long as the new fee
ordinance does not apply to a project for which application for final approval
was submitted before the ordinance was adopted.

As discussed subsequently, fees paid in lieu of dedication of land under a
subdivision regulation must not be used for ongoing operation or
maintenance. The basis for calculating the amount of land to be dedicated or
preserved must be established by ordinance or pursuant to the statutory
procedures for adopting a land use fee schedule. There must be an essential
nexus between fees or dedication and the municipal purpose to be achieved
by the fee or dedication. The fee or dedication must bear rough
proportionality to the need created by the proposed subdivision.

Cities must report annually to the Department of Administration all
construction and development-related fees collected, information on the
number and valuation of the units for which fees were paid, the amount of
permit fees, plan review fees, administrative fees, engineering fees,
infrastructure fees, other related fees, and the expenses associated with the
municipal activities for which the fees were collected. Although this
requirement applies primarily to building permit fees, it also includes certain
land use fees. Cities that collect $5,000 or less in fees are exempt from this
filing requirement.
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42 1.8.C. § 2000ce.

CHAPTER 14

V. Zoning

Zoning establishes a land use pattern and the orderly development of various
types of districts according to the best use of particular areas of a community.

Zoning ordinances may be enacted for many reasons including the general
purposes of preserving and protecting the public health, safety, morals, and
general welfare. Specifically, these ordinances may regulate the uses of
property, the height, width and size of buildings, and the amount of vacant
space on lots in each district. The regulations must be uniform within each
district, but may vary across different districts.

Standards in zoning ordinances must have a rational basis, related to public
health, safety, and welfare. Therefore, the reasons for the adoption of the
standards should be supported by evidence, reports, or other information.

A. Limitations on zoning

The Religious Land Use and Institutionalized Persons Act (RLUIPA) of 2000
provides that no government shall impose or implement a land use regulation
in a manner that puts a substantial burden on the religious exercise of a
person, unless the government can show the burden is in furtherance of a
compelling government interest and is the least restrictive means of
furthering that interest. The Act also provides that no government may
impose or implement a land use regulation in a manner that treats a religious
assembly or institution on less than equal terms with a nonreligious assembly
or institution; that discriminates against any assembly or institution on the
basis of religion or religious denomination - and that totally excludes
religious assemblies from their jurisdiction or unreasonably limits religious
assemblies, institutions, or structures within a jurisdiction. Local ordinances
could be challenged under the Act, allowing religious institutions and
organizations to ignore requirements concerning parking restrictions,
drainage requirements, setback requirements, noise limits or tree ordinances.
Activities beyond worship services for religious institutions can be protected
by the Act, including schools, childcare, senior centers, theaters,
coffeehouses, and fitness facilities.

i4:14
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Civil Likerties for Urban
Believers v. City of Chicago,
342 F.3d 752 (7th Cir. 2003).

Minn. Stat. § 462.357.

Minn. Stat. § 462.357. subd. 2.

Minn. Stat. § 462,337, subd. 4.

CHAPTER 14

Many cases are making their way through the courts interpreting this Act, In
one case, a federal appellate court held that a city’s imposition of special use
and other approval processes on the location of churches in nonresidential
zoning areas did not impose a “substantial burden” on religious exercise in
violation of the Act, as the restrictions did not render impracticable the use of
real property in the city for religious exercise, much less discourage churches
from locating in the city.

B. Procedures to adopt or amend zohing

For many reasons, including RLUIPA, it is advisable for the council to obtain
the best technical help available to ensure that the legal requirements to adopt
or amend a zoning ordinance are met (and that the zoning ordinance is
consistent with the comprehensive plan, if any.) an experienced land use
attorney, while not required, is certainly desirable.

Assuming a planning commission exists, state law sets forth the following
procedural steps to guide cities through the zoning ordinance adoption or
amendment process:

1.  Proposals or amendments

Typically, the planning commission submits proposed zoning ordinances or
amendments to the council afler conducting studies to ascertain that official
controls or regulations are necessary (and will implement the comprehensive
plan, if any}). This stage is also the appropriate time for the planning
commission to prepare a tentative official map, proposed subdivision
regulations, a capital improvement program, and any other necessary official
controls. (These topics will be discussed in more detail in subsequent sections
of this chapter.)

An amendment to a zoning ordinance may come from:
s the council,
s the planning commission,

e or by petition of affected property owners as defined in the city’s
zoning ordinance.

If an amendment not initiated by the planning commission must be sent to the
planning commission, if there is one, for study and report. The council must
not act on the proposed amendment until it receives a recommendation from
the planning commission - if the planning commission does not respond in 60
days, the council may act on the proposed amendment to the zoning
ordinance, after notice and public hearing.
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CHAPTER 14

2.  Public hearing

A public hearing must be held by the council or the planning commission
before the city adopts or amends a zoning ordinance.

3. Notice of public hearing

a. Published notice

A notice of the time, place and purpose of the hearing must be published in
the official newspaper of the municipality at least ten days prior to the day of
the hearing,.

b. Mailed notice

If an amendment to a zoning ordinance involves changes in district
boundaries affecting an area of five acres or less, a similar notice must be
mailed at least ten days before the day of the hearing to each owner of
affected property and property situated completely or partly within 350 feet
of the property to which the amendment applies. Note: When a city provides
mailed notice, the clerk or person responsible for mailing the notice may use
any appropriate records to determine the names and addresses of affected
property owners. A copy of the notice and a list of the owners and addresses
to which the notice was sent must be attested to by that responsible person
and must be made a part of the records of the proceedings. However, failure
to give mailed notice to individual property owners, or defects in the notice
shall not invalidate the proceedings, provided that a genuine attempt to
comply with this subdivision has been made,

4. Adoption

Following the public hearing, the planning commission reviews the proposed
zoning ordinances or amendments and comments from the public hearing,
and makes any appropriate and reasonable revisions.

The planning commission then presents the zoning ordinances or
amendments in final draft form along with a report to the council.
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M Stat. § 462.357, subds. 2,
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A.G. Op. 539-A-32 (Jan. 25,
2002).

Minn. Stat. §§ 412,191, subd. 4;
331A.02; 331A.04,

Minn Stat. § 462 357, subd. |.

A.C Op. 59-A-32 (Aug. 18,
1995).

Minn. Stat. ch. 103F (water
protection).

Mini. Stat. $§ 103F.101 to
103F 161 (floodplain
managetnent).

Minan. Stat. §§ [03F 201 to
103F 221 (shoreland
management),

Minnesota Shoreland
Management Resource Guide.

See Handbook, Chapter 17, Part
V, for more information.

CHAPTER 14

Zoning ordinances and amendments must be adopted by a majority vote of all
of the members of the council unless an amendment to zoning changes all or
part of an existing classification from residential to commercial or industrial.
In that specific situation the law requires a two-thirds majority of all of the
members of the council. An attorney general opinion finds that a council may
adopt or amend a municipal zoning ordinance by a majority vote of the
council even if a charter provision or ordinance requires a different vote.

5. Publication

After adopting new zoning ordinances or amending existing ones, the council
must publish or summarize them in the official newspaper and, in some cases,
file them with the county recorder and law library.

C. Extra-territorial zoning powers

A city’s zoning authority may be extended to unincorporated territories
within two miles of its boundary, unless that area falls within another city,
county or township that has adopted zoning regulations. Where zoning is
extended, ordinances may be enforced in the same manner and to the same
extent as within the city’s corporate limits.

D. Particular zoning: floodplains,
shorelands, soils, wetlands and feedlots

Some land is subject to special protection under Minnesota law. Floodplains,
wetlands, and shorelands must be addressed separately from other types of
lands.

Local units of government are required to adopt floodplain management
ordinances that regulate the use of floodplains. Cities must ensure that water
management ordinances are consistent with the county’s comprehensive
water plan.

The Minnesota Shoreland Management Resource Guide and other river and
lake management information is available online at:
www.shorelandmanagement.org,
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CHAPTER 14

Soil loss ordinances are encouraged, but not required. Many cities ask their
soil and water conservation district to review any proposed subdivision or
other proposed land use change to evaluate the soil characteristics of the land
area. Without this review, a city council might approve a subdivision that has
potential problems on particular lots.

While city approval does not mean the council guarantees every lot to be
suitable for building, the homeowner will come to the city with problems
such as an improperly working onsite sewage system due to soil problems or
a wet basement. To discourage people from platting unsuitable or
questionable lots, soil and water conservation district review will give the city
the information necessary to challenge portions of a proposed subdivision,
and fo encourage the person who is subdividing to make the necessary
revisions.

The soil and water conservation district’s information on soil fypes in specific
locations is also useful when making other land use decisions.

The 2005 legislature added specific procedural requirements to feedlot
zoning, some of which are mandatory and some discretionary. Follow these
procedures, in addition to the general zoning ordinance procedures, for
feedlot ordinances.

e Ifacity or a planning commission considers adopting a new or amended
feedlot ordinance, it must notify the Pollution Control Agency and
commissioner of Agriculture at the beginning of the process, no later than
the date notice is given of the first hearing proposing to adopt or amend
an ordinance purporting to address feedlots.

* A local zoning ordinance that requires a setback for new feedlots from
existing residential areas must also require that new residential areas have
the same setbacks from existing feedlots in agricultural districts. This
requirement does not pertain to a new tesidence built to replace an
existing residence. A city may grant a variance from this requirement.

» At the request of the city council, the city must prepare a report on the
economic effects from specific provisions in the feediot ordinance.
Assistance with the report, in the form of a template, is available from the
commissioner of Agriculture, in cooperation with the Department of
Employment and Economic Development. Upon completion, the report
must be submitted fo the commissioners of employment and economic
development and agriculture along with the proposed ordinance.

A city council also has the option to request that the Pollution Control
Agency and the commissioner of Agriculture review, comment, and make
recommendations on the environmental and agricultural effects from a
proposed feedlot ordinance.
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AG Op. 59-A-32 (Jan. 23,
2002).

CHAPTER 14

E. Rezoning

Cities have the authority to rezone or grant changes in the zoning designation
of a particular portion of property. The planning commission, council, or a
petition by an individual landowner may initiate a rezoning

If a request for rezoning does not come from planning commission, the matter
must go to the planning commission for study and report. Care should be
taken so that the 60-day rule discussed above in Part 111 is not violated,
resuiting in an automatic granting of the rezoning,

Rezoning is a legislative act and needs only to be reasonable and have some
rattonal basis relating to public health, safety, morals, or general welfare.
However, a rezoning decision must be supported by evidence that indicates it
has a rational basis. A citizen cannot obtain a vested right in the zoning of
their property.

Courts may allow a city rezoning even after an application for a permit has
been made. For example, a business applies for mining permit but the city
rezones the area and mining is no longer a permitted use in that district. If the
party applying for the mining permit has taken no steps to begin mining,
before the rezoning occurs a court may uphold the city’s decision fo rezone
the district. However, this is not always the case — in this complicated area of
law; cities should seek legal advice prior to rezoning especially where there
are pending requests for a land use-related permit.

When property is rezoned from residential to commercial or industrial, a two-
thirds majority of all members of the city council is required. (This means
there must be four affirmative votes on a five-member council, in most, but
not all cases.) For other rezoning, a simple majority is all that is required. The
atforney general is of the opinion that neither a city’s charter nor an ordinance
may increase this voting requirement.
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City of Maplewood v. Valiukas,
1997 WL 53031, CO-96-1468
(Minn. Ct. App. Feb 11, 1997).

Mohler v. City of St. Lowis Park.

643 N.W.2d 623 (Minn, Cv
App. 2002).

Nolan v. City of Eden Prairie.
610 N.W.2d 697 (Minn. CL.
App. 2000).

Girahiam v. ltasca County
Plamming Comin v, 601 NW.2d
46t (Minn. Ct. App. 1999},

Stotis v, Wright County, 478
N.W.2d 802 (Minn. Ct. App.
1992).

CHAPTER [4

F. Variances from the zoning ordinance

1.  Board of adjustments and appeals

When a city has a zoning ordinance, it must, by ordinance, create a Board of
Appeals and Adjustments which may be: a separate board; the planning
commission; or the council. The board hears appeals where an error is alleged
in the administration of the zoning ordinance, and hears requests for
variances from the literal provisions of the ordinance. Variances can only be
granted by the Board of Appeals and Adjustments,

The ordinance establishing the board must provide notice and time
requirements for hearings before the board. All orders by the board are due
within a reasonable time. Requests before the board are subject to the 60-day
rule,

The board is also required to take minutes including any findings, actions
taken on all matters, and final orders. If the board is a separate body, the
council can provide that board decisions are: final and subject only to judicial
review; are final subject to appeal to the council and judicial review; or that
decisions are only advisory to the council.

2. Variances

Variances are to be granted only if strict enforcement of a zoning ordinance
causes undue hardship. A landowner who purchased land knowing a variance
would be necessary in order to make the property buildable is not barred from
requesting a variance on the grounds the hardship was self-imposed.

In granting a variance, the city may attach conditions, but the conditions must
be reasonable and bear some relationship to the purpose of the variance.

Broad discretion is permitted when denying a request for a variance, but there
must be legally sufficient reasons for the denial. The Board must make
findings concerning the reasons for the denial or approval and the facts upon
which the decision was based. The findings must adequately address the
statutory requirements. Best practice suggests seeking specific legal advice
from the city attorney before making decisions on requests for variances.

An applicant for a variance is not entitled to a variance merely because
similar variances were granted in the past.
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Error by city staff in approving plans does not constitute undue hardship
entitling a person to a variance. While the result might be harsh, a
municipality cannot be estopped from correctly enforcing a zoning ordinance
even if the property owner relies to his or her detriment on prior city action.

No use variance may be granted if the use is prohibited in a zoning district. A
city may grant use variances when a use is not prohibited in the zoning
district, but the use is limited by another portion of the zoning ordinance. The
requirements of unusual hardship and other statutory requirements still apply
to use variances.

G. Specific uses

1. Permitted uses

Permitted uses are those that the zoning ordinance allows. It is generally
arbitrary and unlawful to deny a building permit for a permitted use unless
the zoning of the property is subsequently changed to prohibit that use.

2. Accessory uses

Accessory uses are those uses that cannot stand alone and must be
accompanied by a principal, permitted use. For example, a garage may be an
accessory use in a residential area.

3. Conditional uses

Conditional uses are those activities that the zoning ordinance permits if
certain conditions (that the council determines or the zoning ordinance
specifies) are met. The city must grant the conditional use permit (CUP) if the
applicant satisfies all the conditions. Conditional uses remain in effect
indefinitely as long as the use complies with the conditions. Note: Before a
CUP is granted, a city must provide notice and a public hearing. A notice of
the time, place and purpose of the hearing must be published in the official
newspaper of the municipality at least ten days prior to the day of the hearing,.
A certified copy of the CUP must be recorded with the county recorder or the
registrar of titles, and must include a legal description of the land.

An applicant for a CUP is entitled to one when the controlling land use
ordinances authorize the use, and there is evidence of the need for the permit.
Neighborhood opposition, alone, does not authorize the rejection of an
application for a CUP.

HANDBCOK FOR MINNESOTA CITIES

14:21

This chapter last revised 1/3/2007

30


tobin.lay
Typewritten Text
30


i
\
4
1
!
1

Tt re Livingood. 594 N.W . 2d
889 (Minn. 1999).

State ex rel. Howard v, Village
of Rosevitle, TO N.W.2d 404
{Minn. 1955).

Mohler v. City of St. Louis Park.
643 N.W.2d 623 (Minn, Ct.
App. 2002),

Northpointe Plaza v. City of
Rochester, 465 N.W.2d 686
(Minn. 1991).

Minn Siat. § 462.3597.

See Part 5. Interim Uses below

Superdmerica Group, Inc. v.
City of Little Canade, 539
N.W.2d 264 (Minn. Ct. App.
1993},

Sehwardt v. County of
Watomnyan, 656 N.W.2d 383
(Minn_ 2003),

Yang v, County of Carver, 660
N.W.2d 828 (Minn. Ct. App
2003).

Citizens for a Balanced Cigy v.
Plymouth Congregational
Church, 672 N.W 2d 13 (Minn,
C1 App. 2003).

Sunrise Lake Ass nv. Chisago
County Bl of Comme 'rs, 633
N.W.2d 39 (Minn. CL. App.
2001).

Citizens for a Safe Grant v.
Lone Qak Sportsmen’s Club,
624 NW.2d 796 (Minn. Ct.
App. 2001).

CHAPTER 14

When a local government denies a landowner a CUP without sufficient
evidence to support its decision, a court can order the issuance of the permit
subject to reasonable conditions.

Issuance of a CUP by mistake does not prevent the city from enforcing the
ordinance once it is aware of the violation. The city can enforce the zoning
ordinance and require the landowner to follow the ordinance and in most
situations, will not incur liability for costs that occur as a result of the
mistake,

There is a constitutionally protected property interest in a CUP and that
interest runs with the land.

CUPs issued for only a limited time and subject to renewal may not be valid.
Consider using an interim use permit or a licensing ordinance in these
situations, instead of issuing a limited time CUP.

A governing body may deny a CUP for reasons relating to public health,
safety, and general welfare, or for incompatibility with a city’s land use plan-
-even if the zoning ordinance does not specify these reasons.

A court reviews a decision on a CUP independently to see whether a
reasonable basis exists for the decision, or whether the decision is
unreasonable or arbitrary. A denial of a CUP is arbitrary where the proposed
use meets the requirements specified by the relevant zoning ordinance and
the reasons for the denial have no factual basis in the record. Again, once an
applicant meets the requirements for granting a CUP, approval of a permitted
use follows as a matter of right.

A CUP may not be granted for a use prohibited in the zoning district.

Citizens may bring a lawsuit to prevent a use when a governmental unit fails
to enforce the conditions, as described in the local ordinance, for a CUP.

4. “Special uses”

Some zoning ordinances use the term “special use.” The Municipal Land Use
Planning Act does not recognize special use permits, and the courts would
likely apply the same requirements for their issuance as those for conditional
uses specified above.
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5. Interim uses

An interim use is a temporary use of property until a certain date or until the
use is no longer permitted. Authority for an interim use permit, and the
conditions for one, is found in the local zoning ordinance. Typically, the
conditions require the use to conform to the zoning code, a termination date is
certain and there will be no additional costs to the public.

H. Non-conforming uses

Upon the creation of a zoning district, certain uses will be allowed and others
will be prohibited. Non-conforming uses are those that legally existed prior to
the creation of the zoning district and, in recognition of the landowner’s
propeity rights, are allowed to continue even though such uses are now
illegal. One reason for identifying non-conforming uses in a zoning ordinance
is to secure the gradual or eventual elimination of non-conforming uses.
Besides being allowed to remain in effect, non-conforming uses also escape
requirements subsequently enacted, such as setback requirements. A zoning
ordinance may be amended to identify new non-conforming uses thus making
what was once a permitted use into a non-conforming use if there is a
reasonable basis for this decision.

Non-conforming uses cannot be amortized or phased-out. A municipality
must not enact, amend or enforce an ordinance that eliminates a use which
use was lawful at the time of its inception. This prohibition does not apply to
adults-only bookstores, adults-only theaters or similar adults-only businesses,
as defined by ordinance. Nor does it prohibit a municipality from enforcing
an ordinance providing for the prevention or abatement of nuisances, or
eliminating a use determined to be a public nuisance,

While nonconformities must be allowed to continue, a zoning ordinance may
prohibit them from being expanded, extended or rebuilt in certain situations.
Restrictions on nonconformities are specifically addressed in state statute.
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CHAPTER 14

Minn Stat. § 462357, subd. te. Any nonconformities, including the lawful use or occupation of land or
premises existing at the time of an amendment to the zoning ordinance, may
be continued through repair, replacement, restoration, maintenance,
improvement, but not including expansion, unless:

» The nonconformity or occupancy is not used for a period of more than
one year; or

* Any nonconforming use is destroyed by fire or other peril to the extent of
Minn. Stat. § 462,357, subd. le greater than 50 percent of its market value, and no building permit has

() been applied for within 180 days of when the property is damaged. In this
case a municipality may impose reasonable conditions upon a building
permit in order to mitigate any newly created impact on adjacent
propetty,

Cities can regulate nonconforming uses and structures to maintain eligibility
in the National Flood Insurance Program. State law specifically authorizes
city regulation of nonconforming uses to mitigate potential flood damage or
flood flow.

Minn Stat. § 462357, subd. le.  Any subsequent use or occupancy of the land or premises shall be a
conforming use or occupancy

Minn. Stat. § 462.357. subd. I Notwithstanding statutory restrictions on nonconformities, Minnesota Rules
Minn, R, pts. 61050351 to may allow for the continuation and improvement of substandard structures in
6105.0550. the Lower Saint Croix National Scenic Riverway.

The state statute on nonconformities supersedes any conflicting language in a
zoning ordinance,

.  Interim ordinances (moratoria)

Cities may use an interim ordinance, also commonly known as a moratorium,
to protect the planning process. Such ordinances are appropriate if city
councils need time to more carefully consider local land use issues before
certain developments occur.
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Note: The law states that a city council may adopt an interim ordinance (or
moratorium) if a study is being conducted or has been authorized, if a hearing
has been held or is scheduled for the purpose of considering adoption or
amendment of a comprehensive plan or zoning amendment, or if an
annexation has occurred. In these situations, the council may adopt an interim
ordinance that regulates, restricts or prohibits any use, development or
subdivision for a period not to exceed one year from the date it is effective.
No notice is generally necessary before an interim ordinance is enacted,
although cities may be well-advised to provide notice and hearing procedures
as used for other land use matters — Except, the law does require a public
hearing on a proposed interim ordinance only if it regulates, restricts or
prohibits livestock production, or feedlots. In addition, notice of the public
hearing on a proposed feedlot interim ordinance must be published at least
ten days ahead of time in a newspaper of general circulation in the city.

An interim ordinance or moratorium may not delay or prohibit a subdivision
that has been given preliminary approval, nor extend the time for action
under the 60-day rule with respect to any application filed prior to the
effective date of the interim ordinance. An interim ordinance applicable to an
area affected by a city’s master plan for a municipal airport may be extended
for additional periods of time as the city council determines but must not
exceed a total additional period of 18 months.

In other cases, after a public hearing and written findings, an interim
ordinance may be extended for up to an additional 120 days following the
receipt of a required agency approval or review required by law, or the
completion of any other process required law, when not received or
completed at least 30 days before expiration of the interim ordinance. The
ordinance may not be so extended more than an additional 18 months.

After a public hearing and written findings, an interim ordinance may be
extended up to an additional year if the city has not adopted a comprehensive
plan at the time the interim ordinance is enacted.

A public hearing on the extension of an interim ordinance must be held at
least 15 days, but not more than 30 days before the expiration of the interim
ordinance; notice of the hearing must be published at least 10 days before the
hearing.

According to the Minnesota Court of Appeals, the use of an interim
ordinance prohibiting or limiting use of land is generally not compensable if
there is a valid purpose for the interim regulation. In evaluating whether an
interim ordinance is a temporary taking in the nature of a regulatory taking,
courts will look to the parcel as whole. There is no bright-line rule for
regulatory takings; rather, they must be evaluated on a case-by-case basis.
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CHAPTER 14

VI. Subdivision regulation

A. Subdivision ordinances, plats and fees

Municipalities have the authority to regulate subdivisions of land for many
reasens including but not limited to encouraging orderly development and
planning for all the related necessities such as streets, parks and open spaces.

Each city has the authority to adopt an ordinance setting out the standards,
requirements and procedures to review, approve or disapprove an application
to subdivide a large tract of land in the city. (Typically, the large tract is
under single ownership until it is subdivided or separated into smaller lots.)

A municipality may require that an applicant establish an escrow account or
financial security for the purpose of reimbursing the municipality for direct
costs relating to professional services a city provides during the review,
approval and inspection of the project. A municipality may only charge the
applicant a rate equal to the value of the service to the municipality. Services
provided by municipal staff or contract professionals must be billed at an
established rate. (Cities have 30 days to release any financial securities after
the applicant notifies the city, by certified letter, that all the city’s
requirements for approval are met; if a city fails to release and return letters
of credit, the applicant receives any interest accrued. Consult the city attorney
for additional requirements applicable to financial securities.).

A city cannot condition the approval of a proposed subdivision or
development on an agreement to waive the right to challenge the validity of a
fee. However, a city may condition the approval of any proposed subdivision
or development on a waiver agreement regarding costs assoctated with
municipally-installed improvements.

In conjunction with the authority to adopt subdivisions regulations, cities
may, and sometimes must, require plats of the newly subdivided [ots. (Plats
are maps of small sections of land that show the location of individual lots as
well as roads and other landmarks.) State law describes the platting process,
but city subdivision regulations may also require plats where any subdivision
creates pareels, tracts, or lots. Cities mus? require plats if any subdivision
creates five or more [ots or parcels which are 2-1/2 acres or less in size. City
subdivision regulations must not conflict with state platting laws but may
address the same or additional subjects.
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CHAPTER [4

All plats must receive approval prior to recording them with the county
recorder or registrar of titles. Prior to approval, the council may employ
qualified people to check and verify the plat to determine its suitability from
a community-planning standpoint. The council may require that the appl:cant
pay for the costs associated with this verification process.

Cities may choose to adopt additional regulations necessary to ensure a
harmonious process in the development of subdivisions. Once a plat has been
recorded, a developer cannot challenge the conditions that have been
attached. -

On a somewhat related note, cities should require that the applicant install alf
improvements subject to the council’s approval to avoid the legal difficulties
inherent in making special assessments. The city may also enter into a
development agreement with a developer, requiring that the developer pay
the special assessments if the city puts in the improvements.
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CHAPTER 14

B. Dedication of public lands

Cities have the authority to require, as part of the subdivision regulations, that
a reasonable portion of buildable land in any proposed subdivision be
dedicated to the public or preserved for public use as streets, roads, sewers,
electric, gas, and water facilities, storm water drainage and holding areas or
ponds and similar utilities and improvements, parks, recreational facilities,
playgrounds, trails, wetlands, or open space. In the alternative, cities may
require money instead of land; state law refers to this as “cash fees.” If cities
require cash fees (discussed subsequently) in the subdivision regulations it
must be done by ordinance or, depending on the amount of fees collected, by
a fee schedule.

The 2006 legislative changes to subdivision law include the following
provisions:

e That the portion of land to be dedicated be based solely upon the
“buildable™ land, as defined by municipal ordinance,

¢  The municipality must reasonably determine that it will need {o
acquire that portion of land for the recreational and environmental
purposes as a result of approval of the subdivision.

¢ In establishing what portion of land must be dedicated or preserved,
or the cash fee, city regulations must also give due consideration to
the public open space and recreational areas and facilities that the
developer proposes for the subdivision.

e A city cannot deny subdivision approval based solely on an
inadequate supply of parks, playgrounds, trails, wetlands or open
space within the municipality.
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CHAPTER 14

1. Cash fees in lieu of dedicated land

A city may choose to accept a cash fee - as set by ordinance - from the
applicant for some or all of the new lots created in the subdivision, based on
fair market value of the land, no later than at the time of final approval. If a
city adopts an ordinance requiring payment of fees in lieu of dedicated lands,
the city must also:

s adopt a capital improvement budget and

* have a parks and open space plan or a parks and open space
component in its comprehensive plan.

¢ Cash payments received must be placed by the municipality in a
special fund to be used only for the purposes for which the money
was obtained. ‘

e Cash payments received must be used only for the acquisition and
development or improvement of parks, recreational facilities,
playgrounds, trails, wetlands, or open space based on the approved
park systems plan.

¢ (Cash payments must not be used for ongoing operation or
maintenance of parks, recreational facilities, playgrounds, trails,
wetlands, or apen space.

C. Review of proposed subdivisions

Subdivision regulations must address procedural matters, such as what is
requited in an application, the preliminary and final review process, the
approval/disapproval process, and coordination with other affected political
subdivisions and state agencies.

Some flexibility is allowed in the administration of the preliminary and final
review process, and in the approval/disapproval process. For example, the
subdivision regulations may consolidate the procedures. The review process
may be delegated to the planning commission, but the council is responsible
for final approval or disapproval.

Prior to any subdivision, a public hearing is required. Notice of the hearing
must be published in the official newspaper at least 10 days prior to the
hearing date.
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CHAPTER 14

Preliminary plat. Following the pre-application meeting, the applicant
typically prepares a preliminary map or plat of the proposed subdivision.
The map should include the location and approximate dimensions of the
lots, easements, streets, public utilities, and other public lands on and
adjacent to the tract. This preliminary plat should go to the planning
commission with all the specific information about the proposal. Before
making a decision, the agency should solicit comments and
recommendations from other interested groups and individuals, and hold
a public hearing on the matter. The 2006 legislature added language to
the effect that a municipality must approve a preliminary plat that meets
the applicable standards and criteria contained in the municipality's
zoning and subdivision regulations unless the municipality adopts written
findings based on a record from the public proceedings why the
application shall not be approved. The council should review the
agency’s findings and actions. The time restrictions in the statute should
be followed.

Referral to county engineer or state department of transportation. At
least 30 days prior to taking final action on a preliminary plat, the
proposed preliminary plat must be presented to the commissioner of
Transportation, if the plat includes or borders on a trunk highway. Within
five days after receiving the preliminary plat, the city must submit it to
the county engineer, if the plat includes or borders on an existing or
proposed county road. The commissicner of Transportation and the -
county engineer must report any comments and recommendations to the
city within 30 days. Counties are required to adopt guidelines for review
by the county engineer. No preliminary plat may be approved until these
comments and recommendations are received and considered. This
requirement does not extend the timelines under the planning act or the
60-day rule, if it applies to preliminary plat approval. Within 10 days
after approval of the preliminary plat, notice explaining how the
comments and recommendations have been met must be sent to the
commissioner or the county board.

Final plat. The planning commission reviews the final proposed plat to
determine its conformance with the approved preliminary plat. Following
a public hearing, the council should review the entire project, including
plans and specifications. The city may require a contract with the
applicant to ensure compliance with all necessary arrangements. The
council accepts the final plat by resolution, and files it with the county
recorder or registrar of titles. The city must file reselutions approving
plats that border another city with the governing body of the other city.
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CHAPTER 14

A subdivision application must receive preliminary approval or disapproval
within 120 days of its delivery, unless the applicant agrees to an extension. If
no action is taken, the application will be deemed approved after this time

period.

A county board of commissioners could not deny a developer’s application
for preliminary plat approval based solely on the comprehensive plan where
the ordinance deemed the use a permitted one.

After a plat is preliminarily approved, the city cannot require further
significant changes. An interim ordinance or moratorium cannot prevent final
approval of a subdivision application that has been given preliminary
approval,

Upon receiving preliminary approval, the applicant may request final
approval, which the city must certify within 60 days as long as the applicant
has met all necessary requirements and complies with any conditions. An
applicant may demand the execution of a certificate of final approval where
the requirement and conditions have been satisfied. After final approval has
been received, a subdivision may be filed or recorded.

The county recorder may refuse to file the plat if it has not been approved by
the city council.

After a subdivision has been approved, for one year after preliminary
approval and two years after final approval, an amendment to the
comprehensive plan or to the zoning ordinances will not apply to or affect the
subdivision with regard to use, density, lot size, lot layout, or dedication or
platting--unless the municipality and the applicant agree otherwise.

Variances to subdivision regulations may be allowed, but only on the grounds
specifically identified in the subdivision regulations.

D. Extra-territorial subdivision regulation

As discussed with regard to zoning, cities may, by resolution, extend their
subdivision regulations to unincorporated territory located within two miles
of its boundaries in any direction, except for a town that has adopted
subdivision regulations. If two or more non-contiguous cities have
boundaries less than four miles apart, each may control the subdivision of
land at equal distance from its boundaries within this area. Enforcement
procedures are the same as if the regulation occurs inside the city’s
boundaries. The enforcement authority continues until the county or town
board adopts comprehensive regulations that encompass the unincorporated

territory.
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CHAPTER 14

Another option is available with regard to regulation in these unincorporated
areas. Upon the request of a city, county or the adjacent town, the involved
parties must set up a board to exercise planning and land use control authority
in those areas within two miles of the corporate limits of the city. The board
must have an equal number of members from the city, county, and town
appointed by their respective governing bodies.

This board serves as a governing body, having all of the authority provided in
the Planning Act and a board of adjustments and appeals with respect to land
use issues in the unincorporated areas. Additionally, the board has the
authority to adopt and enforce the state fire code within its jurisdiction.

Unless the parties agree to an alternative arrangement, the ¢ity is required to
provide staff for the preparation and administration of land use controls.

VII. The official map

As a planning tool, official maps ensure that land the city needs for street
widening, street extensions, future streets, local airports and other public
purposes will be available at basic land prices. To accomplish this, cities have
authority to adopt official maps. While the planning commission can prepare
the map, the council must approve the map before it has any legal effect.

The city’s land use ordinance should require prospective builders to furnish a
plan showing the location of their property with reference to the nearest
existing streets and property lines in order to meet set-back requirements. If
any proposed building would encroach on land the city reserves for public
purposes, the council should deny the land use permit. If the council denies
the permit, the applicant must have an opportunity to appeal the board of
adjustments and appeals.

After the appeal and a public hearing, the board must grant a land use permit
only if it finds that the entire property cannot yicld a reasonable return to the
owner, unless the city allows the building.

[f the board grants the land use permit, it must specify the exact location,
ground area, height, and all other details of the building in question. If the
board grants the permit, the council has six months to acquire the affected
propetty by use of eminent domain proceedings. If the council does not act
within six months, the permit shall be issues provided the application
complies with all other ordinances.
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CHAPTER 14

Official maps do not give a city any right to acquire the areas reserved on the
map without payment. When the city is ready to proceed with the opening of
a mapped street, the widening and extension of existing mapped streets, or for
aviation purposes, it still must acquire the property by gift, purchase, or
condemnation. It need not, however, pay for any building or other
improvement erected on the land without a permit or in violation of the
conditions of the permit.

A. Procedural steps in adopting an official
map

* The planning commission prepares and adopts a major thoroughfare plan
and community facilities plan as part of the comprehensive plan, if the
city has one.

+ The agency prepares an official map and recommendations to the council.

¢ The council holds a public hearing after 10 days published notice in the
official newspaper.

¢ The council adopts the map by ordinance.
» The city files the ordinance and the official map with the county recorder.

The purpose of the map is to permit both private and public property owners
to adjust building plans equitably and conveniently before investments are

made.

After a major thoroughfare plan and facilities are prepared by the planning
commission and recommended to the council, the agency may prepare and
recommend the official map.

Following the adoption and filing of an official map, the issuance of building
permits are subject to its provisions. If any building is built without a
building permit or in violation of permit conditions, a municipality need not
compensate a landowner whose building may be destroyed if a street is
widened. In other words, while the official map does not give any interest in
land, it does authorize the municipality to acquire such interests in the future
without having to pay compensation for buildings that are erected in violation
of the official map

The beard of adjustments and appeals may authorize the grant of a building
permit upon finding that the entire property cannot otherwise yield a
reasonable return to the landowner and that a balancing of interests requires

granting the permit.
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CHAPTER 14

VIil.File certified land use
documents with county
recorder

Cities must record certified copies of all zoning ordinances, subdivision
regulations, amendments, official maps, conditional use permits, and
variances with the county recorder or register of titles. All of the documents
must include the legal description of the property to which they apply.

The filing requirement is intended to provide prospective buyers with notice
of existing land use restrictions on a particular parcel of property.

IX. Enforcement

Courts construe zoning ordinances according to their plain meaning and in
favor of the property owner.

Violation of a zoning ordinance may be stopped. Violation of a land use
ordinance is a misdemeanor or petty misdemeanor, as specified in the
ordinance. A city may also seek an injunction from a court to enforce an
ordinance. Citizens may also go to court to enforce a city’s land use
ordinances. Or, a citizen could bring a timely lawsuit to force the city to
enforce its zoning ordinance.

A zoning ordinance may provide that each day the violation exists constitutes

a separate offense. Multiple citations are consistent with public policy

because it would be unjust to allow individuals to pay the fine for the original

charge and finish a building project without abiding by the appropriate codes
and ordinances.

Care should be taken when gathering evidence of an ordinance violation. The
zoning administrator or other city official should not go onto private property

without permission of the owner or occupant or, if permission is denied,
without a search warrant.
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CHAPTER 14

A claim that a city is selectively enforcing a land use ordinance must be
based upon impermissible considerations as race, religion or the desire to
prevent the exercise of a constitutional right. An individual may make a claim
for selective enforcement,

X. Making a record and judicial
review

To avoid or minimize the costly expenses of litigation, cities should always
keep an accurate record of meetings, including any evidence presented, make
findings contemporaneously with any actions taken, and provide an
opportunity for interested parties to speak. Base findings of fact on the record
and discuss the legal standards from the city’s ordinances. The findings of
fact show the council fulfilled its role as judge, and justifies the decision in
regard to the law and facts. The council must not base its decision solely on
neighborhood support or opposition. If these steps are followed, the city has a
clear and complete record that generally limits the court’s review of the city’s
record and eliminates the need for additional evidence at trial.

A city that does not follow the procedures in its own land use ordinances
risks having its decisions reversed by a court.

While anyone can speak at the public hearing on a land use issue, there is a
new cause of action that discourages public testimony, called tortious
interference with economic relations or strategic lawsuits against public
participation (SLAPs). While Minnesota law seems to protect those who
testify at public hearings on land use matters from these type of lawsuits
{unless their conduct or speech constitutes a separate violation of law or
constitutional rights), threats of being sued may discourage persons who wish
to oppose a land use from testifying.

Councils should avoid making a decision on a land use issue based on citizen
opposition alone. A decision-making body cannot use vague and speculative
opinions and unsubstantiated concerns from citizens as the basis for a
decision. However, expert testimony supporting the citizens’ point of view
may not be necessary if there is a factual basis for the opposition.

District court review is available, but an exhaustion of the remedies provided
by ordinance is first required. A person suing to challenge a city’s land use
decisions, must allege specific injuries as to how the action adversely affects
the person’s property rights or personal interests.
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CHAPTER 14

The general standard for review in all land use decisions is whether the
council’s action was reasonable and rationally based. If the city neglects to
state rcasons for an action taken on the record, the city’s action is presumed
arbitrary and unreasonable. Similarly, if the record contains no findings by
the council, the burden of proof shifts to the city to show its actions were
reasonable.

Denials and findings of fact made within a reasonable time are sufficient. For
example, in complex matters a council may ask the city attorney to draft
findings of for the council to adopt at a subsequent council meeting when a
council denies a land use application. Findings must be legally sufficient and
factually supported.

Note: It is of the utmost importance that the city issue denials and adopt
findings within the 60-day time limit as required by state law.

When explicit written findings are made -as to the basis and reasons for a
decision - the courts respect the broad discretion cities have to make routine
municipal decisions and will likely determine the decision is not arbitrary and
capricious,

XI. Real estate acquisitions, sales,
and other dispositions

Statutory cities are authorized to acquire real property within or outside their
corporate limits by purchase, gift, devise, condemnation, lease, or otherwise.
The law permitting the conveyance of tax-forfeited land to a city may also be
used to acquire land for community development programs.
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CHAPTER 14

Statutory cities are free to hold, manage, control, sell, convey, lease, or
otherwise dispose of real and personal property as required by the city’s
interest.

With the council’s authorization, no consideration is required when a city
conveys land for the public use to another public corporation, any
governmental subdivision, or the Minnesota Armory Building Commission.

Special problems arise in conveying lands held in trust for some specified
public purpose. Usually a statute or charter is necessary to enable a city to
sell or otherwise dispose of lands it holds in trust and uses for a specific
purpose.

For example, if a city dedicates land for a public purpose, such as a park or
square, the city corporation holds the property in trust for the public and has
no power to divert the lands from the uses and purposes of its original
dedication. The land can be used only for the purposes for which it is
dedicated and cannot be sold.

Thus, it is important for cities to examine the language of a deed that restricts
the use of the land to determine if it creates a trust,

A city’s power to convey land that is limited to a particular use or purpose is
a complicated legal consideration, The council should seek the advice of its
city attorney prior to authorizing any sale or disposition of the property.

Generally, a city council can decide to buy or sell property without seeking
permission. The statutes do not require the council to submit the question to
voters unless bonds are issued to purchase property. If a city has a
comprehensive plan however, it must usually notify the planning commission
of the intent to purchase or sell land, and allow 45 days for comment from the
planning commission. Cities may use contracts for deed for both buying and
selling real property but in some situations, the city must publish a reselution
indicating the intent to purchase land. If voters submit a petition, the city
must hold a special election to get permission to buy the land.
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CHAPTER 14

A. Vacating easements, streets and roads

1.  Vacation by cities

When it is in the public interest to do so, cities may abandon ownership or
control over all or any part of land set aside, dedicated, or used as streets or
afleys; however, the only way for a city to abandon a street, road, alley or
public way is to follow state law. See the Research memo, Procedure for
Vacation of Streets in Cities for in-depth information and forms for vacating
streets.

In statutory cities, the resolution ordering the vacation must pass by a four-
fifths vote of all the members of the council. (This means there must be four
affirmative votes on a five member council.)

A statutory city may also vacate any publicly-owned utility easement or
boulevard reserve in the same way streets or alleys are vacated by the type of
city involved.

The steps for a statutory city to vacate a street or alley are as follows:

s The council may initiate the action by resolution or a majority of property
owners who abut the land to be vacated may petition for this action. Such
petitions probably need signatures from a majority of landowners and
from the owners of at least 50 percent of the land area.

» The council must hold a public hearing on the proposal, following two
weeks published and posted notice. The city must provide written notice
to each affected property owner at least 10 days before the hearing.

If the road to be vacated abuts or terminates on, or is adjacent to any public
water, the city must send written notice of the petition or resolution to vacate
to the commissioner of Natural Resources, by certified mail, 60 days before
the date of the public hearing. In addition, the council or its designee must
meet with the commissioner of Natura! Resources at least 15 days before the
public hearing. The commissioner will evaluate the proposed vacation
according to state law, and will advise the council as to that evaluation.

When a city lawfully vacates a street, the owner of the abutting property
holds title to the land in the former street (presumably to the centerline) free
of easements either in favor of the public or owners of other property abutting
on the street. Cities may specify the extent to which a proposed vacation
affects existing utility easements, including the right to maintain and continue

utility easements.
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fnre Hull, 163 Minn. 439, 204
N.W. 534 (1925).

Minn. Stat. § 505.14,

Inire Verbick, 607 N.W.2d 148
(Minn. Ct. App. 2000).

fire Lofayette Dev. Corp., 567
N.W.2d 743 (Minn. Ct. App.
1997), aff'd, 567 N.W.2d 740
(Minn. 15988).
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If the city actually owns the dedicated street, the resolution vacating the street
does not divest the city of its rights to the property. It still may dispose of the

property on which the street was located. It is unusual that a city would own a
street; a city does not gain ownership by plat dedication.

An abutting property owner who suffers “peculiar damages” (lack of access)
from the vacation of the street may be entitled to compensation. However, a
property owner probably will not prevail on a claim for money against a city
if the only complaint is that the person must travel further or over a poorer
road due io a street vacation.

2. Vacation by courts

For streets in private and in certain platted territories, there is also a district
court procedure for vacation. The street may be vacated only if it is useless
for its original purpose. The courts broadly construe the terms “useless” and
“purpose.” Merely showing the street is not presently used is insufficient to
show uselessness. Before a court may grant an application, the mayor of the
city must receive personal notification of the application at least 10 days
before the court intends to hear the application. If the road to be vacated abuts
or terminates on, or is adjacent to any public water, the commissioner of
Natural Resources must be notified well in advance and has a right to
intervene in the court proceedings.

B. Establishing streets, roads and
cartways

When a city accepts dedication of a roadway designated in its official map,
and the roadway is used before and after the dedication, the city forgoes the
discretion to refuse use or maintenance of the roadway. No resolution or
ceremony is necessary to signify the road is open,
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Minn, Stat. § 435.37

Minn. Stat. § 465.01.
Minn. Stat. § 117.012.

Minn. Stat. ¢h. 117,

Kelo et al v. City of New
London. et al. 543 11.S. 469, 125
5. Ct. 2655 (2005).

2006 Minn, Laws ch. 214,

See also, Regents of'the Univ. of
Minn. v. Chicago & N1
Transp. Co.. 552 N.W.2d 578
{(Mian. Ct. App. 1996).
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A new law passed in 2006 may require that cities establish a road in certain
situations. A property owner who has limited access to their land may
petition the city council to connect the land to a public road. If the petition
fits the following criteria, the city council must establish a cartway (a road or
driveway) connecting the petitioner’s land to a public road:

The tract of land is five acres or more

The owner has no access except over a navigable waterway, or
Over the land of some else’s land, or

The current access is less than two rods in width

The city council may select an alternative route in some situations. The
petitioner must pay all costs associated with establishing and maintaining the
road - unless the council, by resolution, determines that such expenditures are
in the public interest. In addition, the council may require the petitioner to
post a bond or other security before the council acts on the petition.

C. Eminent domain

1. Background

All cities have the authority to take (or condemn ) private property for public
use as long as they pay the landowner reasonable compensation. Essentially,
this is a way to require that an owner sell his or her land (o a city. This
procedure requires a formal court action, and a city must pay an owner for the
value of the land or the damages to the land - if the city is taking only part of
the private property, such as for an easement.

In the 2005 case, Kelo v. City of New London, Conn., the United States
Supreme Court held that taking property for economic development is a valid
public purpose and that if a city seeks to exercise its power of eminent
domain for economic development purposes, it should do so in conjunction
with a well thought out economic development plan.

2. 2006 changes in state law

a. Public use and public purpose

In response to the Kelo decision, the 2006 Minnesota Legislature passed
extensive legislation restricting a city’s power of eminent domain and
increasing compensation to owners,

The new law preempts all other condemnation procedures for charter and
statutory cities (except for drainage, town roads and watershed districts). It
narrows the definition of “pubic use” and “public purpose” to:
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Minn. Stat. § 117023, subd. 6.

Minn. Stat. § 117.025, subd. 7.
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the possession, occupation, ownership, and enjoyment of the land by the
general public, or by public agencies:

the creation or functioning of a public service corporation (for example, a
municipal or private utility); or

the mitigation of a blighted area, remediation of an environmentally
contaminated area, reduction of abandoned property, or removal of public
nuisances. '

In contrast, the public benefits of economic development, including an
increase in tax base, tax revenues, employment, or general economic health,
do not by themselves constitute a public use or public purpose.

Cities may still use condemnation to alleviate a blighted area; however
“blighted area” is now more narrowly defined as an area in urban use where
half of the buildings are structurally substandard.

“Structurally substandard building” means

* The building has been inspected and cited for enforceable housing,
maintenance, or building code violations; and

* The building code violations involve specific structural aspects of the
building (i.c. roof, support walls and beams, foundation, internal utilities,
etc.); and

o The cited violations have not been remedied after two notices to cure
noncompliance; and

» The cost to cure the violations is more than 50 percent of the assessor’s
taxable market value for the building (excluding land value).

The law gives local government the authority to seek an administrative search
warrant to enter and inspect a building if there is a reasonable suspicion that

the property

* Vviolates a specific section of a housing maintenance or building code
¢ that the violation is ongoing, and

* that the owner denies the local government access to the property.

Cities may use recent fire or police inspections, housing inspections, and
extertor indications of deterioration as evidence to support their suspicions
that a building is structurally substandard.
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Minn. Stat. § 117.027. subds. |
and 2.

Minn. Stat. § 117.027.

Minnesota’s New Eminent
Domaim Law

2006 Minn. Laws, ch 214,

Minn. Stat. § $117.0412.

Minn. S1at. § 117.226.

Inre Wren, 699 N'W.2d 758
{Minn. 2005}

42US.CA.§§ 4601-4655
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The new law prohibits taking non-structurally substandard buildings and
uncontaminated parcels uniess there is no other reasonable way to remedy
blight or contamination in the area - and all possible steps are taken to
minimize the taking of such buildings or lands.

The law also specifically defines other terms (owner, environmentally
contaminated areas, abandoned property and public nuisance). Additional
resources are available on these Jegal terms as well as the legal standards a
city must meet when condemning private property.

b. Procedural changes

The 2006 changes in state law include changes to the eminent domain
process. All land acquisitions must now follow the process the state uses to
take land for transportation purposes — and the law also modifies those
processes including but not limited to:

e Requiring exchange of appraisals
* Requiring timely exchange of specific documents between the parties

The law includes a new requirement for a public hearing before a city can
condemn property to mitigate a blighted area, remediate an environmentally
contaminated area, reduce abandoned property, or remove a public nuisance.
In concert with the new hearing requirements are new notice requirements.
The law also now requires that cities make specific findings as to public
costs, if any, and public purposes during the process.

If a city determines that property acquired through eminent domain is no
longer needed for a public purpose, the city must offer to sell the property
back to the person it was acquired from at the original price or the current fair
market value, whichever is lowest. (The Minnesota Department of
Transportation is exempt from this “right of first refusal” requirement.)

C. Relocation costs

Both state and federal law protect property owners and tenants who are
required to move because of eminent domain proceedings; cities, or
condemning authorities, must pay relocation costs for the people who must
move. In some limited circumstances, owner-occupants may waive relocation
benefits.

If a city receives federal funding for a project the involves the use of eminent
domain, federai law requires that the ¢ity pay certain benefits to people who
must move from their homes, farms, or businesses as a result of the project.
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M. Stat . §117.52, subd. 1a.

Minn. Stat . § 117.52, subd. 4.

Minn. Stat. § [17.031.

Minn. Stat & 117.186

U.S. Const, Amend. V.
Minn. Const. art. [ § 3.

Lucas v. South Carolina Coastal
Council, 505 U.5. 1003, 112 S.
Ct. 2886 (1992),
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Minnesota law also requires payment of relocation benefits when eminent
domain is used, even if no federal funding is involved. The nature and
amount of these benefits is the same as if federal funds were involved. The
maximum that a city must pay to a relocated business is $50,000, if actually
incurred.

If a person must relocate but does not accept the city’s relocation offer, the
state law now requires that a city must seek resolution using state contested
case procedures and an administrative law judge.

d. Court and compensation costs

If a person challenges a city’s condemnation proceeding or amount in court,
and prevails, the court may — and in some situations must — pay the person’s
court costs and attorney’s fees.

The new state law contains numerous provisions relating to compensation for
losses, including but not limiied to:

* Going concern compensation

¢ Minimum compensation

* Acceptance of replacement properties
* Loss of a non-conforming use

¢ Loss of driveway access

As you can see, the use of eminent domain is controversial and complex. A
city council considering the use of eminent domain should consult with the
city attorney well before using this tool for land acquisition,

XIl. The “takings” issue

A. The general law

Both the U.S. Constitution and the Minnesota Constitution forbid the taking
of private property for public use without just compensation. Zoning and land
use regulations on property may be considered takings if the regulation goes
too far,

In determining whether a regulation goes too far, the United States Supreme
Court has recognized two distinct classes of regulatory takings:
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Lucas v. South Carolina Coastal
Comm’n, 505 U.8. 1003, 112 S.
Ct. 2886 {1992),

Penn Cent. Transp. Co. v. City
of New York, 4383 U.S. 104, 98
8. Ct. 2646 (1978).

McShane v. City of Fairbaulr,
292 N.W.2d 253 (Minn. 1980).

Olsen v, City of Tronton, 2001
WL 379010, CX-00-1371
(Minn. Ce. App. Apr. 17, 2001},

Alevizos v. Metropolitan
Airports Comm'n, 298 Minn,
471, 216 N'W.2d 651 (1974).

Cirossman hivs, v. State by
Humphrey, 570 N W 2d 47
(Minn. Ct. App. 1997).

Minn. Stat. ch. 117,
Novthern States Power Co, v,
Minnesota Metro. Council, 684

N.W.2d 483 (Minn. 2004),

Jotmsan v, City of Minneapalis,
667 N.W.2d 109 (Minn. 2003).

See Part XIX-B of this chapter
for more on eminent domain.

42 U0.8.C § 1983,

Kottschade v. City of Rochester,
319 F.3d 1038 (319 F.3d 1038).
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* Categorical takings, in which the regulation denies all economically
beneficial or productive use of land.

*  Case-specific regulatory takings, which involve consideration of the
economic impact of the regulation, the interference with reasonable
investment-backed expectations, and the character of the regulation.

*  The Minnesota Supreme Court has recognized a third class of takings that
may occur when the government adopts a land use regulation designed to
benetit a specific public or governmental enterprise. If the regulation is
enacted for the benefit of a government enterprise (airport zoning, for
example), the government must compensate the landowners whose
property has suffered a substantial and measurable decline in market
value as a result of the regulations.

When the government has taken property without formally using its eminent
domain powers, the property owner has a cause of action for inverse
condemnation under the eminent domain Taws,

Inverse condemnation is an action against 2 governmental defendant to
recover the value of property that has been taken in fact by the government
defendant, even though no formal exercise of the statutory power of eminent
domain has been attempted by the taking agency.

Money damages may also be available under a claim that the taking violates a
person’s constitutional rights.

Before bringing a takings clause claim in federal court, a property owner
must first attempt to obtain just compensation through inverse condemnation
procedures available in state courts.
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City of Monterev v. Del Monte
Thines at Monterey, 526 1.8,
687,119 8. Cr. 1624 {1999),

Los Angeles City Council v.
Taxpayers for Vincent, 466 U.S.
789,104 S. Ct. 2118 (1984),

Penn Cent. Transp. Co. v. City
of New York, 438 U.S. 104, 98
8. Ct. 2646 (1978).

Palazzolo v. Rhode Istand. 533
1S, 606, 121 § Ct. 2448
(2001).

First English Evangelical
Lutheran Church v. Los Angeles
County, 482 U.5. 304, 107 S.
Ct. 2378 (1987).

Tahoe-Sierra Pres. Council. Ine.
v. Taloe Reg | Planning
Agency, 535U.5. 302,122 8

CL 1465 (2002).

Parrante Bros,, Inc. v. City of
New Brighton, 425 N.W.2d 5385
(Minn. App. 1985)
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The U.8, Supreme Court found that the city of Monterey, Calif., by imposing
more and more rigorous demands each of the five times it rejected
applications to develop a parcel of land, committed a regulatory taking of the
land without paying just compensation or providing an adequate post-
deprivation remedy for the loss. The Court also determined it was appropriate
for a jury to find that the city’s denial of the final development plan was not
reasonably related to legitimate public interests. The issue of when a jury is
required in a takings case was raised in this case. Because of the extreme
circumstances, the Supreme Court held that a jury was required. But it is clear
that a jury is required only in cases where the facts and precedural posture are
extreme. If the actions of the city in dealing with an applicant for a land use
permit are so extreme that due process requires a jury to be appointed, the
city should not expect the jury to be sympathetic to arguments that it acted
reasonably. '

1. Zoning ordinances and takings

Cities enact zoning ordinances based on their police powers that allow them
to reasonably promote the public health, safety, morals, and welfare, which
may also include protecting the appearance of their community.

Generally, no taking occurs where the city’s land use regulation is reasonably
necessary to accomplish a legitimate government purpose.

A taking might occur even when a purchaser buys property and is aware of a
zoning ordinance that may restrict the intended use. However, background
principles derived from state law may limit a claimant’s property interest.

If a zoning or land use regulation is so restrictive as to deny property owners
reasonable use of their property, they may recover monetaty damages for the
period the restriction was in effect, regardless of the length of time. This
action is referred to as a temporary taking,

A temporary taking is in the nature of a regulatory taking in which courts will
look to the parcel as whole. There is no bright-line rule for regulatory
takings; rather, they must be evaluated on a case-by-case basis.

Minnesota courts have ruled that in order for a taking to occur, the
application of a land use ordinance must deprive the owner of all reasonable
use of the land. Where a legitimate governmental purpose exists and some
economically viable use of the property exists, a taking will not be found.
The court will look at the regulation’s economic impact, the extent to which
the landowner’s investment-backed expectations have been diminished by the
regulation, and the general character of the regulation,
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ffubbard Broad. v. City of
Afton, 323 N'W.2d 757 (Mina.
1982),

Nollan v. California Coastal
Comin'n, 483 U.S. 825, 107 S,
Ct. 3141 (1987,

Dolan v. City of Tigard, 512
US 374, 1148 Co 2309
(1994},

Nollan v, California Coastal
Comm'n, 483 US. 825, 107 §.
Ct. 3141 (1987).

DeCook v. City of Rochesier,
1998 W1 73030, C8-97-1518

{Minn. C1. App. Feb. 24, 1998),

DeCook v. City of Ruchester,
1998 WL 73050, C8-97-1518

(Minn. CL App. Feb, 24, 1998),
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2.  Conditional use permits and takings

According to the courts, denial of conditional or special use permits and
building permits do not constitute an unconstitutional taking of property
where reasonable uses remain.

No taking occurs where an “essential nexus” exists between a condition that
is imposed on a development proposal and the burden on the local unit of
government caused by such development.

Cities considering land use permit applications must prove that any
conditions or requirements in the form of land dedications or easements are in
“rough proporticnality” to the impact of the proposed development in both
nature and extent.

The determination that conditions imposed or extractions required are
roughly proportional to the impact of the proposal must be made in each
individual case. At the very least, cities should give serious consideration to
generically applied conditions or extractions, such as using a flat percentage
fee or dollar amount for park dedication fees for each type of permissible use
subject to variances for special circumstances for particular property. The
generic condition, however, should be based on a study of the rough
proportional impact of each type of use.

Requiring a property owner to grant a public easement across the beachfront
of a lot, before the owner could receive a building permit, was a taking of a
property interest for which the owner was constitutionally entitled to just
compensation.

3. Rezoning and failure to rezone and takings

Rezoning of property does not constitute a taking since a land use regulation
constitutes a compensable taking only if it deprives the landowner of all
reasonable use of the property. If an economically viable use of the land
remains after the rezoning, there is no taking.

A rezoning of land from residential to industrial, if in conformity with the
comprehensive plan and if a substantial value remains in the use of the land
as industrial space, is not a taking that must be compensated.
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Lucas v. South Carolina Coastal
Comm'n, 505U.5. 1003, 112 §.
Ct. 2886 (1992).

See City of Minneapolis v.
Meldahi, 607 N.W.2d 168
(Minn. Ct. App. 2000)
(hazardous building).

Grossman Iivs. v. State by
fhunphrey, 871 NW.2d 47
(Minn. CL. App. 1997).

Kick's Liguor Store v. City of
Minneapolis, 387 N.W.2d. 57
{1998).

Dale Properties, LLC' v. State.
638 N.W.2d 763 (Minn 2002),

Handbook, Chapter 4

Nordmarken v. City of Richfield,
041 N.W.2d 343 (Minn. Ct.
App. 2002),
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4.  Nuisances and takings

A narrow exception has been carved out with respect to regulations
prohibiting something that would have been prohibited by the state’s property
or nuisance laws. For example, appropriate demolition of a hazardous
building is not taking private property without just compensation because
hazardous buildings are dangerous to the public.

5. Access and takings

Property owners have a right of reasonably convenient and suitable access to
their property. Depriving a property owner of reasonably convenient and
suitable access from a street or highway may be an inverse condemnation.

A property owner who retained direct access {o traffic in one direction, but
lost it in the other direction due to closure of a median crossover, retained
reasonable access as a matter of law; thus, the closure of median CroSsover,
which allegedly reduced value of property, was a noncompensable exercise
of'state’s police power.

Xill.How this chapter applies to
home rule charter cities

Land use control ordinances apply to charter cities as well as to statutory
cities. If a charter contains conflicting provisions, refer to the Chapter 4, The
Home Rule Charter City. For the most part, Minnesota land use law governs
home rule charter cities just as it does Statutory cities. in the metropolitan
area, both the Municipal Planning Act and the Metropolitan Land Planning
Act apply to home rule charter cities.

The Municipal Planning Act and the Metropolitan Land Planning Act occupy
the field of the process by which municipal land use laws are finally
approved or disapproved, and pre-empt the power of referendum reserved in
a city’s home rule charter.

Some charters contain provisions for the acquisition and disposition of real
property. The statutes do not give directions for charter cities to follow,
absent charter provisions. Best practice suggests charter cities seek legal
advice as to real property transactions prior to making an agreement.
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2010 COMPREHENSIVE PLAN
FOR
CITY OF BIRCHWQOD VILLAGE
STATE OF MINNESOTA

This Comprehensive Plan was prepared in conformance with the requirements of the Metropolitan Land Planning Act
{MS Chapter 473) and consistent with the policies of the Metropolitan Council’s Regional Blueprint.

The Metropolitan Council found that the Comprehensive Plan meets all the Metropolitan Land Planning Act
requirements for 2008 plan updates and is consistent with the Regional Blueprint; is in conformity with the regional
system plans for aviation, recreation open space, transportation, and water resources management; and is compatible

with plans of adjacent jurisdictions.

The Metropolitan Council also found the Comprehensive Plan in compliance with the Metropolitan Council System
Statement for the City of Birchwood Village.

Adopted by the City of Birchwood Village Council on __July 13 _, 2010.
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A COMPREHENSIVE PLAN FOR BIRCHWOQOD VILLAGE
L INTRODUCTION
A. Location and Historical Setting

The City of Birchwood Village is a small community of single family homes situated on the south shore of White Bear
Lake (Figure 1}. It is approximately 214 acres in size and at the end of 2000 had an estimated population of 968.

By Municipal Code, there are no retail or commercial activities in the community. Convenient access to these
activities is available in the neighboring communities of White Bear Lake, Mahtomedi, Willernie and White Bear

Township.

First incorporated as a Village in the year 1921, a subsequent act of the State Legislature converted the »Village” to a
“City of the Fourth Class.” Residents felt, however, that the term “Village” was so much a part of the community that
it was amended to “Birchwood Village, a City of the Fourth Class.” In this comprehensive plan, the names Birchwood
Village, Birchwood, and the Village all have the same meaning and are used interchangeably.

Birchwood first developed as a community of summer recreation cottages built by residents of the Saint Paul area in
early 1900°s. Initial subdivisions were along the lakeshore, and this area is now characterized by a potpourri of old
homes that have been extensively remodeled, and new homes where the original structure has been demolished. The
newer subdivisions away from the lake have larger lots and are more homogeneous in appearance but have retained the
flavor of the Village by preserving the natural features of the area.

The community was at one time served by the Twin City Lines streetcar which passed through the Village on its way
from Saint Paul to White Bear Lake and Mahtomedi. The significant difference in lot sizes between the older and
newer areas of the community, reflect the influence of changes in transportation modes.

There are no histotic resources and properties within the community of Birchwood. The City will create a policy of
preservation should any resources or properties be named historic.

B. Governmental Structure

Birchwood Village is a City of the Fourth Class, with a City Council form of government. Elected at large, the City
Council consists of the Mayor and four council members. Each has ongoing responsibilitics between meetings.

The City has two part-time employees, the city clerk and a treasurer. The elected officials, appointed officials and
other residents provide many volunteer hours to the City to perform needed services.

Some municipal services such as sewer maintenance, police and fire protection, and building inspections/planning are
contracted primarily from the City of White Bear Lake.

A Planning Commission advises the City Council on Jand use matters, variances and changes in ordinances. Currently,
residents seeking a variance present their application and plans to the White Bear Planning Department. Their review
is forwarded to the Planning Commission for review and recommendation to the City Council. The Council often asks
the Planning Commission to review proposed ordinances and make recommendations to the Council.

The following policy guidelines establish what the community desires to achieve.

Goals:

L. Maintain residential nature of the community.

2. Preserve natural woodlands and wetlands characteristics.

3. Maintain and improve municipal services to insure the health, safety and general well being of
Birchwood residents.

4. Maintain the autonomy of Birchwood Village as governmental entity.
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Preserve existing traditions such as the July 4" parade, plant exchange, and village-wide garage sale.
Reduce energy usage by 1% per year.

Regularly track and maintain all city property, siructures and assets.

Increase voluntarism in Birchwood.

Increase communication of community happenings and projects.

0. Prepare for emergencies.

=10 % N o

It is apparent from the goals that evolved for the last three Comp Plans and this plan that the residents like what they
have and have little or no desire for a change. This comprehensive plan endeavors to preserve the governmental, and
environmental, traditions and characteristics of the City of Birchwood Village.

C. Demographic Characteristics

The number of households in the City has increased only 10% in the past 28 years from 326 in 1980 to 357 in 2000.
The new construction in the City has been teardown homes replaced by new construction, During this same period, the
population has decreased 9% from 1059 in 1980 to 968 in 2000. The Metropolitan Council forecasts an increase of 13
houscholds by the year 2020 to 370, but a continued decrease in population. The decrease in the population is based
upon the assumption that, according lo recent demographic trends, the average persons-per-houschold will gradually
decrease in developed communities composed predominantly of single-family housing. Since Birchwood has few
remaining vacant lots available for building purposes, the projected increase in households for the years 2010 and 2020
are probably inaccurate. The City anticipates no additional households through 2020.

The Metropolitan Council projects a slow decrease in the population of Birchwood to 950 in 2010 and stabilizing at
930 through 2030. The Metropolitan Council also sees the number of households stabilizing at 370 through 2030.

The City of Birchwood Village will face problems in the next decade adjusting to a slowly aging population. Some
issues we face might include: an increased need for public services; residents leaving during the winter months which
will leave vacant homes; fewer volunteers to help out; a decreased use of the parks because there will be fewer
children; and a greater need to make facilities handicapped accessible. An additional issue might be the number of
residents living on fixed incomes; this will cause problems (for residents) when the City needs to finance infrastructure

repairs, upgrades or replacements.

Another demographic trend is the increased income disparity between members of Birchwood. As the homes on White
Bear Lake become more and more expensive, only the wealthy will be able to afford to live on the lake. The increased
value will squeeze out many of the traditional summer cottages and residents with lower incomes. Also, as (all)
property becomes more and more valuable, and our residents age, their disposable income will stabilize or decrease,
but their property taxes will increase. This will become one more factor which might squeeze our long-time older
residents out of their homes.

D. Employment

The City prohibits commercial and industrial development. The City employs two part-time employees and several
seasonal, part-time park and recreation employees. Residents may have a business in their home under certain

restrictive conditions.
1L LAND USE PLAN
A, Policy Guidelines

The following policy guidelines establish what the community desires to achieve.

1. Maintain the existing character of the community through the orderly growth of remaining buildable land.
2. Prohibit the development of commercial, industrial and high density residential uses.
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3. Prohibit development on wetlands and other natural features that perform important protective functions in
their natural state, :

4, Eliminate all evidences of environmental blight, including but not limited to blighted housing and water
pollution through strict enforcement of the municipal code.

5. Maintain a high quality and affordable residential environment.

6. Ensure that all new housing conforms to the accepted standards of planning, design and construction,
including standards that respect natural hydrology and unique physical features.

7. Require that the protection of wetlands and lakeshore be an integral part of land development.

8. Avoid the removal of healthy trees. Where removal is unavoidable, replanting shall be required one for one.

9. Prevent alteration which would inhibit the role of wetlands, lakeshore or open space in the hydrologic system

or an ecological system.

The primary intent of the land use policy guidelines is to foster, improve and preserve the existing character of the
community. The zoning ordinance encourages maintaining present use in developed areas. Since the community is
situated on White Bear Lake, Halls Marsh and Lost Lake, the zoning ordinance includes the necessary regulation to
manage shoreline and wetlands. New development or rehabilitation is encouraged to preserve as many natural features

as possible.
B. Natural Resources

Birchwood is basically rolling and hilly. Slopes gradually increase in percent of grade as the land rises away from
White Bear Lake. At the highest elevation the lake flows out at the north end toward Bald Eagle Lake. The terrain
elevation rises to a height of over 1,010 feet at the west and south boundaries of Birchwood where it then levels out to a
plateau. As the terrain rises there are slopes of 15% - 24%. Most areas have slopes that are no more than 12% - 15%. A
12% slope is considered erodible if the natural vegetation and ground cover is removed.

Tighe-Schmitz Paik is an extremely low area. Before it was filled in, it was described as a bog, wetland and swamp. It
was filled in during the 1950°s. When there are large amounts of rain, this park serves as a holding area for excess
water. Part of the park is being used as a permanent rain garden. This garden needs yearly nurturing,

The City has also constructed a rain garden on the Birch Easement. This rain garden compliments the natural outflow
of water into the lake. This rain garden needs yearly nurturing.

The native soils are predominantly various types of sand. Close to the lake, the Kingsly fine sandy loam predominates.
It is considered to have a slight degree of limitation for building. Some erosion hazard is evident on steeper slopes. The
outcrop of rock that goes through here is called the Birchwood Quicrop.

The south-central portion of the City contains Pemroy loamy fine sand. This seil type presents a severe erosion hazard
when found on slopes greater than 12%, which are found in that area. This soil also tends to be rather impermeable.

Detailed information on surface soil types is available from the Washington County Soil and Water Conservation
District. Some ledge rock is encountered at scattered locations throughout the City of Birchwood Village.

Aquatic vegetation is found in the marsh areas. Land that was once open farmland in the southwest area now has a
variety of trees as part of the landscaping.

Birchwood is extensively wooded and it appears most of the trees are of the Oak - Maple and Oak groups. Concern is
expressed for the Oak - Elm groups of trees in that there appears to be no effective solution to Oak Wilt and Dutch Elm
Disease which have infected area trees. Concern is also expressed for the loss of trees and tree limbs due to either
inclement weather or aging of the city tree stock. Another major issue is the invasive species, buckthorn. Because this
species is so invasive, the Washington County Sentence to Service crews spend several weekends every year cutting
buckthorn. While Sentence to Service is free, the City must spend money disposing of the wood.
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Another invasive species is purple loosestrife. This plant has replaced many native species (and animals) in Halls
Marsh. There is no easy answer to eradicating this plant. The City is working with several volunteers and organizations
to remove this plant.

White Bear Lake itself is probably the community’s most valuable natural resource, providing recreational activities
both summer and winter, and acting as an effective moderator of ambient temperatures. The sloping terrain toward the
lake provides many homes with sweeping vistas of open space. The City and the citizens of Birchwood should be
cognizant of this resource when applying chemicals.

C. Development Concept

The City of Birchwood is designated as a “developed community” geographic planning area in the 2030 Regional
Development Framework. The development concept of Birchwood Village is entirely residential. Relevant official
controls for land planning are summarized in the Implementation Chapter, No retail or commercial business activities
are permitted, save a few professionals who office out of their private homes in a manner that generates minimal
vehicular traffic. Birchwood ordinances permit duplex dwellings. There are several existing parcels that contain more
than one dwelling. Seven parcels have two dwelling units. This residential zoning is the same as the zoning of adjacent

communities.

Figure II illustrates the extent to which Birchwood is currently developed. The city has 421 tax parcels. Remaining
large parcels could be subdivided into about an additional 18 buildable parcels. In terms of land development potential,
Birchwood is over 95% developed.

D. Housing Plan

The City is not part of the state’s subsidized allocation plan. If we need help preserving the housing we have we would
work with other government entities.

Housing Principles

The City of Birchwood Village supports:

1. A balanced housing supply, with housing available for people at all income levels.

2. The accommodation of all racial and ethnic groups in purchase, sale, rental, and location of housing
within the community.

3. A variety of housing types for people in all stages of the life cycle.

4, A community of well-maintained housing and neighborhoods.

Housing Goals

General housing goals include the continued maintenance of all dwelling units in a habitable and presentable condition.
This is currently achieved on an ongoing basis within the framework of the municipal code.

The City of Birchwood Village proposes to:

l. Maintain its current level of housing affordability - as best it can, given potential market forces on a
completely developed city adjoining White Bear Lake.
2. Maintain its single family detached housing density.

There are few housing rehabilitation opportunities in the City, and subsidized rehabilitation activity is unlikely. A
reason for this is the willingness of property owners to invest private money in making housing improvements.
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Housing Supply - Current Housing Stock

The City of Birchwood Village is a small community located on the south shores of White Bear Lake within
Washington County and has a population of 968 people. The City's housing consists mainly of single family homes,
with no vacant land remaining for further development. Any new housing construction will result through possible
division of existing lots or through replacement of existing structures.

In general, the housing stock is good, but because most of the units are older, maintenance and rehabilitation is of great
concern. Thirty-seven percent of Birchwood's housing was built before 1939, and 53% between 1940 and 1979. Of
these, 82% of Birchwood's housing units are owner occupied and 18% are renter occupied, with a vacancy rate of 4%.
Seventy percent of the housing units in Birchwood are valued between $ 100,000 and $250,000 not including the land.

In Birchwood, housing stock is affordable and meets the life cycle housing definition. These homes can be purchased
and improved within a reasonable budget for moderate to upper income families. Most families residing within the

City fall into the moderate income range,

Housing Implementation Program

To implement its housing goals, the City of Birchwood will investigate the following housing assistance, housing
development, and housing rehabilitation/redevelopment programs.

Housing Assistance Programs

*Metro HRA rental assistance program.
*Mortgage assistance and below-market-rate home mortgage loans.
*First-time home buyer programs.

Housing Maintenance, Rehabilitation and Redevelopment Programs

*Home ownership rehabilitation, home improvement, and energy-efficient local programs.
*Housing rehabilitation programs funded locally.

*Twin Cities Habitat for Humanity

*Section 202 (federal) for development of elderly housing,

*Family Housing Fund

*Community Clean-Up Days

Due to the physical limitations resulting from no remaining land available for residential development in the City,
Birchwood could also consider a collaborative effort with surrounding communities for a "cluster” plan supported by

the LCA.

Local Official Controls and Approvals

The local zoning and subdivision ordinances in Birchwood do not presently conflict with the City's goals to provide
affordable housing to low income families or the elderly. As conflicts become known through the approval process,
local codes would be reviewed and revised as needed by the City Council at that point in time.

Tables 1-10 illustrate statistics relating to Birchwood's housing and residents.

E. Surface Water Management

The City is responsible for developing standards that prevent or mitigate pollutants as a result of development, new
construction, remodeling or re-development. All new development, new construction, remodeling or re-development

must conform to the National Urban Runoff Standards (NURP) standards, NPDES-SWPPP and the Minnesota
Pollution Control Agency’s best management practices for erosion and sedimentation control.
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Water Resource Management Agreements

The City is wholly within the Rice Creek Watershed District which require permits for development, re-development
and land disturbing activities that occur. The Rice Creek Watershed District has recently adopted new rules which
require permitees to address storm water management, including volume and rate control, water quality, erosion and
sediment control, wetlands, and floodplain, The Rice Creek Watershed District is also the designated Local Unit of
government for purposes of the State of Minnesota Wetland Conservation Act.

Surface Water Jurisdiction within the City of Birchwoad

Jurisdictional Entity Jurisdictional Authority
US Army Corp of Engineers All jurisdictional wetlands
MN DNR DNR protected waters & wetlands
Regulate to ordinary high water elevation or top of stream bank
MPCA Water quality protection through 401 certification and NPDES
Rice Creek Watershed District | All wetlands & land disturbing activities that affect surface waters
City of Birchwood Activities that affect wetlands & surface water per City Land Use Code

Policies

It is the policy of the City to...

1. Designate wetland alteration and mitigation requirements consistent with the Wetlands Conservation Act to
Rice Creek Watershed District;
2. Implement the Rice Creek Watershed District’s Watershed Management Plan (The City Local Surface Water

Management Plan was approved by the Rice Creek Watershed District on June 27, 2001. The Rice
Creek Watershed will not have its 3 generation water plan completed until sometime in 2009. Birchwood’s
updated plan was approved 5/13/08.
3. Enforce the Minnesota Pollution Control Agency’s urban best management practices; titled Protecting Water
Quality in Urban Areas to reduce non-point source pollutant loadings in storm water runoff,
Require that storm water ponds meet the design standards of the National Urban Runoff Program; and
Enforce shore land management regulations of the Minnesota Department of Natural Resources,
Implement NPDES-SWPPP best management practices.
The City of Birchwood reviews all building and land disturbance permits under one acre. Rice Creek
Watershed District reviews permits required for land development plans greater than 1 acte or having
shoreland disturbance. Before the City gives its final approval the resident must obtain the required permits
from the watershed district.

NS A

The above referenced standards and requirements are currently addressed in the City of Birchwood Village Land Use
Code. The General Standards include the following:

1. When possible, existing natural drainage ways, wetlands and vegetated soil surfaces must be used to convey,
store, filter, and retain storm water runoff before discharge to public waters.

2. Development must be planned and conducted in a manner that will minimize the extent of the disturbed
areas, runoff, velocities, erosion potential, and reduce and delay runoff volumes.
3. When development density, topographic features, and soil and vegetation conditions are not sufficient to

adequately handle storm water runoff using natural features and vegetation, various types of
constructed facilities such as diversions, settling basins, skimming devices, dikes, waterways, and
ponds may be used.

Specific standards for land use development require:
*Impervious surface to be limited to 25 percent of the lot area
*No increase in the rate of storm water runoff from the parcel

*Gutters and downspouts to have drain leaders routed to pervious areas
10
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*No clear cutting of trees
*Natural vegetative buffer at shore land and wetland

Specific standards for infrastructure development require:
*New storm water outfalls to public waters or wetlands to provide for filtering or settling of suspended solids
before discharge,
*Storm water detention facilities to be designed according to the most current technology, as recommended by
the Poliution Contro! Agency

The City requires a grading and filling permit to minimize and control storm water runoff, prevent erosion and trap
sediment during construction. Provisions in the City code address size of disturbed area, length of exposure, use of
temporary ground cover, use of runoff control devices such as silt fences, location of storage piles, and placement of
fill material.

With the completion of the Rice Creek Watershed District Third Generation Watershed Management Plan, expected to
take place in 2009, the City will then be required to update its comprehensive plan and/or local surface water
management plan to ensure consistency with the updated watershed management plan. The City will prepare and adopt
specific amendments to its storm water plan and land use controls within two years of Rice Creek Watershed District
adoption of its Third Generation Plan. The updated plan will be sent to Rice Creek Watershed District and Moetropolitan
Council for review.

Planned Actions to Address Storm Water Management Concerns

In order to capture rainwater, pollutants and silt, sumps are being added to the City. These sumps will trap some or all
of the silt, etc., before the rainwater goes into the lake.

F. Street Sweeping

Currently the City has the streets swept in the spring and fall. A complete sweeping of the City’s streets costs about
$4,800 per year. The City also sweeps selected streets in mid summer and after major storms. The City focus for
additional sweeping is to clean streets that feed storm water runoff into the lake.

1IL PUBLIC FACILITIES

A. Transportation

Inventory
Street System

The City of Birchwood Village has 4.2 miles of bituminous surfaced streets and 0.03 miles of gravel streets and are all
classified as local. The only unimproved gravel street is Grotto Street, east of Wildwood Avenue. There are no streets
within the City that are under State or County jurisdiction. East County Line Road, which is along the west border of
Birchwood, is jointly owned by Washington County and Ramsey County. There are several areas where dedicated
street right-of-way is unimproved; Birch Street, Ash Street, Grotto Street, Park Avenue and Highwood Street (F igure

1),

The City’s street infrastructure is the largest portion of the public works system requiring ongoing and routine
maintenance. The City’s streets consist of two to three inches of bituminous surfacing over four to five inches of
aggregate base, Bituminous overlays of the streets have been completed in the past. As a result the bituminous surface
may be thicker than three inches on some roadways. The City has relatively low traffic volumes, with individual
homes generating six to eight vehicle trips per day. Since there are no commercial businesses located within the City,
which could generate higher traffic volumes, it is expected that the volumes experienced shall remain steady.

11

67


tobin.lay
Typewritten Text
67


Local streets maintained by the City are bituminous surfaced and are designed for a five ton axle loading. Street widths
vary from 11 to 24 feet. Although some temporary on-street parking is accommodated, Municipal Code prohibits
parking on the surfaced portion of the street from 2:00 A.M. to 8:00 A.M. to assure that all resident vehicles are
provided with off-street parking facilities.

A three-year program that would seal coat all of the City’s bituminous roadways was initiated in 2007. The City is
responsible for paying all costs incurred to complete the seal coating of the roadways. The following tables indicate
which streets have either already been seal coated or are planned to be seal coated in the next two years. The

construction costs for each project year are also included.

2007 — Seal Coat Completed

Street L — To Actual Construction
Costs

Birchwood Ave. East County Line Rd. Cedar St. $ 4,700.00
Birchwood Ln. East County Line Rd. | Wildwood Ave. $ 1,200.00
Wildwood Ave. East County Line Rd. Hall Ave. $ 14,795.00

Total $20,695.00
2008 — Seal Coat Completed

Estimated

- F i To Construction Costs
Oakridge Drive Cedar Street End $ 5,400.00
Oakview Court QOakridge Drive End $750.00
Oakhill Court Oakridge Drive End $ 1,700.00
Five Oaks Lane Oakridge Drive Birchwood Ave. $1,100.00
Birchwood Ave. Cedar Street End $2,400.00
Birchwood Ct. Birchwood Ave. End $2,500.00

Total $ 13,850.00
2009 — Seal Coat to be Completed

Estimated

Street Fron s Construction Costs
Lake Avenue Wildwood Avenue End $ 5,200.00
Cedar Street Hall Avenue Cedar Street $ 800.00
Hall Court Hall Avenue End $750.00
White Pine Lane Hall Avenue End $2,850.00
Jay Street Hall Avenue End $2,200.00
Birchwood Ave. End End $3,100.00
Iris Street Lake Avenue Wildwood Ave. $ 1,300.00

Total $ 16,200.00

Some bituminous roadways located in the City were excluded from the three-year seal coating program. Two of these
roadways are Cedar Street (East County Line Road to Hall Avenue) and Hall Avenue. These were not included
because they were recently seal coated in 2005. The other two roadways not included are Grotto Street and Birch
Street. The bituminous surfaces on these two roadways have deteriorated to a point where basic maintenance is no
longer sufficient. In order to ensure that the residents of Birchwood Village have a safe and adequate transportation
plan, both of these roadways should be reconstructed within the next 5 years. Any roadway to be reconstructed shall
have 100% of the reconstruction cost assessed to the abutting property on the basis of front footage. This policy is in
accordance with the Birchwood Code Book Section 612.090 paragraph 2.

Cedar Street/Hall Avenue are a segment of streets that are in moderate condition as of the fall of 2007. The roadway
does experience a higher volume of traffic than the other roads within the City due to the fact that it serves as a
collector roadway. The roadway does have areas of advanced alligator cracking and rutting in the wheel paths. This
roadway should be reviewed on a periodic basis to determine when reconstruction will become necessary.

12
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In addition to the seal coating projects, it will be necessary to start the process of crack sealing the streets, It is
recommended that the sfreets be crack sealed every three years. Some additional as-needed repairs may emerge along
the bituminous roadways. These necessary repairs could be a resuit of severe weather conditions and utility repairs.

Sidewalks

There are no sidewalks within the City. Limited discussion has been heard regarding sidewalk improvements along
East County Line Road. The roadside drainage includes a series of ditches and culverts, which would make
construction of trail or sidewalk improvements difficult. It may be possible, however, to construct storm sewer to
accommodate storm water runoff. Any improvements would need significant coordination with the Washington and
Ramsey County.

A crushed granite trail was constructed in Tighe Schmitz Park in 2007. This trail winds through the entire park
providing Birchwood a safe and unique pedestrian route for residents of all ages. Pedestrians also utilize a narrow
bituminous surface between upper and lower Birch Street as a path. The City maintains Ash and Grotto walkways as

wood chip paths.
Mass Transit
Several forms of mass transit service are currently available to the residents of Bitchwood:

- Metropolitan Transit Commission regularly scheduled weekday service to the St. Paul CBD

- White Bear Lake Area Transportation Service (Lake Area Bus)

- The City is within the Metropolitan Transit Taxing District and lies within Transit Market Area ITI.
- Route 270 is operated by Metro Transit and Route 219 is operated by Metropolitan Transit Services.

Access to both of the MTC services is gained on County Road 120 on the west side of the City and at the Park and
Ride Lot at Maplewood Mall. The City Hall Park & Ride for access to MTC services is no longer part of the system,

The White Bear Lake Area Transportation Service provides local door to door “dial-a-ride” service on weekdays in and
between Birchwood, White Bear Township, City of White Bear Lake, Mahtomedi, Willernie, and Vadnais Heights.

The City is committed to continued support of the available transit options.

Airports

For commercial service, the nearest airport is Minneapolis-St. Paul International located some 16 miles to the
southwest. This facility is accessible via Interstate 35E through downtown St. Paul or 1694/1494 through the castern

suburbs.

The nearest airport of metropolitan significance is Lake Elmo Field, a general aviation facility operated by the
Metropolitan Airports Commission. It is located some 8 miles to the southeast. Access to this facility is primarily via
County Highways.

A number of private light planes operate off the surface of White Bear Lake on floats during the summer months and
on skis during the winter months. The lake is adequate in size for light activity in this regard, and the MnDOT
Aeronautics designated it appropriate for seaplane operations. The City concurs in this designation considering the
present seaplane activity. However, large scale operations would not meet with City approval.

There are no existing height barriers for seaplane operation within the City. Municipal Code restricts the height of
structures per Code 302.045 without a variance. Any variance which would result in a structure having a height of more
than 200 feet AGL would be considered an aviation hazard needing concurrence of MnDOT.

13
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Transportation Policy Plan

The City of Village of Birchwood Village is fully developed. There are no undeveloped parcels inside the city limits
that are large enough for a multi-lot development.

There are no options to connect any of the existing streets to the streets of neighboring communities. The existing
streefs are adequate in handling all future transportation needs that the City may encounter.

The policy toward County 120 is to encourage improvements which would provide safer conditions for pedestrians and
bicycle traffic and to slow or halt storm water runoff into White Bear Lake.

B. Sanitary Sewer

Inventory

The City is served by a network of sanitary sewer mains and individual home services, as shown in Figure IV. The
original mains are predominately 9-inch clay pipe and were installed in 1964. The system is served by three lift
stations, which are located at the Dellwood Easement (north of Tighe-Schmitz Park), the north end of Wildwood Park,
and at the west end of Birchwood Lane near East County Line Road. All effluent entering the City’s system is passed
into the Metropolitan Council Environmental Services sewer and ultimately is treated at the Pigs Eye Treatment Plant
in St. Paul. The Metropolitan Council has the following estimations for the wastewater flow from Birchwood Village.

Year 2010 2020 2030
Sewered Population 950 930 930
Sewered Households 360 370 370
Sewered Employment 0 0 0
Average Annual

Wastewater Flow (MGD) 08 08 08
Allowable Peak Hourly

Flow (MGD) 32 32 32

It is anticipated that the total volume of wastewater flow will not change significantly prior to 2030 given the fact that
the City is nearly built out.

The City of Birchwood Village has several measures in place to prevent infiltration and inflow into the sanitary sewer
mains. Ordinance 202.100 states that it shall be unlawful for anyone to direct storm water, surface water, ground
water, or water from air conditioning systems into the sanitary sewer. The City Council will look at an amendment to
that ordinance stating that the City prohibits the connection of sump pumps, rain leaders, and passive drain tile to the
sanitary sewer system. In addition, televising of the mains allows the City to pinpoint areas of high infiltration and take
corrective action.

Birchwood had its entire sanitary sewer system televised during the summer of 2003, Approximately half of the
system was found to have significant deterioration and/or had high amounts of infiltration. In order to prevent further
deterioration of the lines to the point where open trench replacement would be hecessary, rehabilitation of
approximately one-half of the mains by lining the sewer was done. This work was completed in the winter of 2005. In
2006, the sanitary sewer along Birchwood Lane was also rehabilitated by the cured in place pipe process. These mains
are now 8-inch plastic pipe.

Any sewer lines that have not been lined to date will be televised late in 2007, Any line that is found to have further
deteriorated to a point near the end of its useful life will be rehabilitated in 2008. The estimated construction cost to
line all remaining sewer lines is $403,000.00. Once the sanitary sewer line has been rehabilitated, it is expected that its
useful life shall be 50 years. When referenced in regards to the sanitary sewer main, the term useful life shall be

14
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defined as the sanitary sewer mains that direct the effluent from resident homes in an effective and efficient manner to
the Metropolitan Council sanitary sewer line.

There are several areas where gravity sanitary sewer is located outside of street right-of-way. These areas are located
behind 127-173 Birchwood Avenue, behind 146-152 Wildwood Avenue, behind 101-117 Wildwood Avenue and along
White Bear Lake between 339 Wildwood Avenue and the Dellwood Easement. Access to these locations with
conventional maintenance equipment is extremely difficult, if not impossible. The City has discussed the need for
additional easements that would be necessary to gain access. The fact that these sewers are located in wooded or
inaccessible areas leads to significant concerns regarding root problems. Several of the segments have been
rehabilitated as noted on Figure IV. All of these mains have been reviewed as part of the televising that was completed
and will continue to be monitored.

In order to protect the lifi stations from damage, the City also replaced 40 sanitary manhole covers that had small
openings caused by sewer gas deterioration. This will prevent foreign objects from entering the sanitary sewer system
while also minimizing any storm water runoff, which does not need to be treated, from entering the system.

All three lift stations within Birchwood are relatively new. The Birchwood Lane Lift Station was reconstructed in
1997. In addition, the piping from the lift station to the wet well was replaced in October 2006. The Wildwood Lift
Station was reconstructed in 2001. The reconstruction of the lift station consisted of removing and installing new
pumps and piping inside the existing concrete structure. The Dellwood Lift Station was completely replaced in 2004,
This work included removing and constructing a new concrete structure, and installing new pumps and piping inside
the structure. The pumps in these three stations should be adequate for 20 years past their installation date and the
structures should be adequate for 50 years past their installation date. Ongoing maintenance of the three lift stations

will still be necessary. '

C. Municipal Water Distribution

Inventory

The City has a network of watermains and individual house services that serve residents. Figure V shows the
watermain system. The watermain system for most of the City consists of 6-inch cast iron pipe, installed in 1964.
Repairs and maintenance on the system are completed under the direction of the City Engineer and White Bear Public
Works staff.

In 2005, the City completed an extension of the watermain from Oakridge Drive to East County Line Road. The
extension consisted of directional boring an 8” HDPE pipe in between these two roadways. This extension looped the
watetmain on Cakridge Drive, which improved the water quality and fire flow for the residents along this road.

The City of Birchwood Village had all gate valve locations surveyed in 2006. This survey will allow the Village to
quickly find the location of a gate valve whenever a section of watermain would need to be isolated, such as a during a
watermain break. This will be very useful in the winter when the gate valves could potentially be buried in snow and

1Ce.

Birchwood does not have any wells that feed the system, rather, water is purchased from White Bear Lake. This
connection for water supply is located in the southwest corner of the City, beneath East County Line Road. In March
2008, the check valve within the metering vault was replaced at this location.

The City does have an additional water supply connection from White Bear Township in place. This connection would
be used in an emergency, such as a watermain break or if the connection to the City of White Bear Lake’s water supply
was interrupted. The Township connection was constructed in 1982 and is located along East County Line Road near
Birchwood Avenue. A written agreement between the two communities is in place for this connection. This emergency
connection has been utilized in a very limited manner since 1982. No modifications or improvements to this

connection are necessary at this time.
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Overall, the watermain system is functioning adequately and no‘major improvements are expected in the next ten years.
However, there are two hydrants slowly leaking, and are scheduled to be replaced in the spring of 2008. The two
hydrants are located at the end of Birch Street south of the intersection with Birchwood Avenue and on Lake Avenue.

The policy is to continue providing a safe and dependable supply of municipal water for the residential users. The
City’s Water Emergency and Conservation Plan (1995 and updated Aprii 2008) contains the policies and procedures
for the City of Birchwood Village to follow when the water supply is interrupted or in short supply. A copy of the Plan
is available at City Hall,

D. Storm Sewer

Inventory

Birchwood Village lies on the shores of White Bear Lake and is part of the Rice Creek Watershed District,

In 1965, in conjunction with the construction of newly curbed streets, runoff was concentrated to the point where storm
sewer culverts became necessary at a few locations to prevent erosion, or to conduct runoff through park areas where
the presence of open ditches was considered undesirable.

No additional need for storm sewers was determined until the early 1970’s when residential development in ncw areas
began to precipitate concerns about increasing runoff rates. In 1974, in conjunction with the platting of Birchwood
Ridge #2, a 20 -foot wide public easement was provided to enable future construction of a storm sewer along White
Pine Lane and Grotto Street to the lake. In early 1980°s, the Pricbe Lake Outfall project was constructed in this area by
the Rice Creek Watershed District. Priebe Lake lies within the City of White Bear Lake, but the outfall passes through
Birchwood Village to Hall’s Marsh.

In recent years, the City has constructed multiple smaller projects to address storm water issues. The first, completed
in 2002, consisted of installing a baffle on an outlet from the two catch basins on Oakridge Drive. This baffle is
designed to slow down the stormwater velocity coming out of the outlet, which drains into a swale running along
property lines of homes in the City of White Bear Lake. A permanent erosion control blanket was installed along this

swale in 2005.

In 2006, the City installed a concrete cable swale along Birch Easement. This swale is designed to remove sediment
from the stormwater runoff while it is traveling through the swale, which in turn reduces the amount of sediment
entering White Bear Lake. The construction of this concrete swale also created a walking trail along the easement,
since it eliminated the need for the existing bituminous swale to convey the stormwater.

In 2007, three existing catch basins were removed along Wildwood Avenue and the Elm Beach Easement and replaced
with new catch basins that have 4-foot sumps incorporated in them. These 4-foot sumps will trap sediment in the catch
basin, which will diminish the amount of sediment entering White Bear Lake. Birchwood has outlined a maintenance
schedule to clean structures with sumps every fall and spring.

The City of Birchwood Village continues to plan for the removal and replacement of existing catch basins with
structures that include sumps to promote sediment reduction. There are approximately 12 catch basins/inlets that could
be reconstructed at an approximate construction cost of $5,500 each. To ensure that the project is of adequate size, the
City will complete a minimum of three catch basin reconstructions with each project.

Birchwood installed a rainwater garden along Birch Easement in 2004. This garden experienced heavy sediment from
the roadway, which limited the effectiveness of the garden. The installation of the catch basins with sumps will aid in
alleviating the amount of sediment entering the garden. The rainwater garden was replanted in 2008 and will be
monitored,

A large amount of storm water runoff enters directly into White Bear Lake at the intersection of East County Line Road
and County Road F. This runoff is heavily loaded with nuirients and sediment. The City recently partnered with
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72


tobin.lay
Typewritten Text
72


SR R,

[ T

Ramsey County to install a siructure at this location to retard and treat storm water running off County 120 into White
Bear Lake,

The City has two public roadways, Iris Street and Lake Avenue, which are adjacent to Hails Marsh. The roads run
alongside the marsh for approximately half of the perimeter and the storm water runoff is directed to the marsh through
the existing drainage patterns. There is also a culvert from Tighe-Schmitz Park that directly discharges into Halls
Marsh. As part of a future street project, treatment of the storm water runoff is desired in order to promote a reduction
in the sediment and nutrient loaded water from entering Halls Marsh. Possible government entities that may be
involved with reducing the storm water runoff could be: Mahtomedi, Birchwood Village, Rice Creek Watershed
District, and the White Bear Lake Conservation District.

Storm Sewer Policy

The policy regarding storm sewers is very much related to the ability to preserve the natural permeable ground cover.
If excessive areas of impermeable surfaces can be discouraged, the need for storm sewers will be minimized.

Where storm sewers are found to be necessary, ponding areas will be constructed wherever feasible to reduce the
runoff rate and improve the quality of runoff going to the lake.

Where feasible, nutrients in the runoff will be leached out using natural methods such as passing it through a wetlands
or grassy area before the runoff enters White Bear Lake. This is similar in manner to the Priebe Lake Outfall, which
uses Hall’s Marsh for the purpose.

Birchwood also implemented a storm sewer monitoring program. This calls for the catch basins with sumps, rainwater
garden, concrete cable swale, and other storm sewer measures to be monitored for high levels of sediment and cleaned
once various levels are achieved,

All new storm sewers will be designed and maintained in accordance with the requirements of the Rice Creek
Watershed.

E. Urilities
Electric power, natural gas, cable TV, and telephone utilities are available to afl residents of Birchwood Village.

Electric power (120/240 single phase) is provided by Xcel Energy for residential use and also for street lighting. There
are no commercial or industrial users. Three-phase power is provided for the operation of the sanitary sewer lift

stations.

Overhead service is characteristic of all areas developed prior to 1965. Since 1965 all new subdivisions have
underground residential service,

Natural gas is also distributed by Xcel Energy. A 10” high pressure main passes through the City on Wildwood
Avenue. Gas laterals are generally 2” diameter steel pipe, although some recent installations have been 2 plastic pipe.

F. Signs

Birchwood Village had eighty percent of the regulatory and warning signs replaced in summer of 2000, Currently
there are no signs located within City limits that are in need of immediate replacement. The condition of the signs will
be monitored and signs will be replaced, on an as needed basis. There are no locations where any additional signage
appears to be necessary.

The City is currently reviewing the parking needs at Tighe-Schmitz Park. The signage along the park will be reviewed
and modified as necessary once the parking improvements are completed,
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The City discourages the proliferation of signs and encourages a gradual reduction over time. If a new sign is put up,
the City is encouraged to remove an existing sign. Also, any signs that are damaged by accidents or vandalism should
be replaced as soon as they are reported to the City.

G. Fire and Police Protection

Current Situation
Presently Birchwood contracts with the City of White Bear Lake for its police, fire and ambulance services. This

arrangement allows Birchwood to provide good protection at a modest cost.

Policy
The City policy is to continue to provide these services on a contractual basis. These contracts reduce the costs of

administrating protection while enabling the contracted community to make more efficient use of their equipment and
personnel,

Iv. PARKS AND OPEN SPACE

A. Inventory

There is a total of 13.8 acres of park and public open space land within the boundaries of Birchwood Village (See
Figure VI). The City’s park system contains four dedicated municipal parks (Tighe-Schmidt, Bloomquist Field,
Wildwood Avenue Boulevard and Nordling Park); six lake easements providing access to White Bear Lake, and
several undeveloped areas of open space. All City residents are within one-half mile of one or more of the parks.
There are no regional parks or trails in the City.

Municipal Parks

Bloomquist Field (1.50 Acres) is located at the intersection of Cedar Street and Birchwood Avenue. A double tennis
court is located in this facility, as well as picnic tables and benches. New playground equipment was installed in 1998.
The City anticipates replacing the entire tennis court surface by 2011.

Wildwood Avenue Boulevard {0.60 Acres) is located at approximately the midpoint of Wildwood Avenue. It is a wide
open grassy area between the driving lanes of Wildwood Avenue. The City uses the park for its Fourth of July
celebration. Two of the lake easements for the City abut this area.

Tighe-Schmitz Park (2.50 Acres) is located on the northeastern edge of the City. Located in this park are the large
sports areas - hockey rink, open skating rink, baseball field, football and soccer practice areas. The multi-purpose
hockey rink {completed in 1997) provides for year-round use including in-line skating and basketball in the off-season.
Adjacent to the skating rinks is a warming house and volleyball court. Children’s play equipment (installed in 1996),
and a picnic shelter complete the area at this time. Adjacent to the picnic area, a rain garden was installed. In 2007, a

walking path was installed on the edge of the park.
Nordling Park (1.3 Acres) is a wooded area which has some walking paths and serves as a temporary ponding area.

Lake Easements (1.2 Acres): six lake easements provide access to White Bear Lake for swimming, boating, fishing,
and winter activities. These sites are evenly spaced along Wildwood and Lake Avenues. (See map - Kay, Dellwood,
Elm, Birch, Ash and Kurt Feistner Memorial Preserve. These are City owned and governed. Associations exist for City
residents who pay a fee for erection and maintenance of docks.

Unimproved Open Space

Lakewood Rearrangement, Out Lot A (0.2 Acres) This 50 foot wide strip of land is undeveloped but has potential as a
tot-lot.
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Hall’s Marsh (6.6 Acres) This open space is a dedicated nature preserve. The Village is hoping to make this open space
niore accessible to the residents.

Birchwood City Hall, located adjacent to Bloomfield Field, serves as a gathering and meeting place for various
Birchwood organizations as well as for official business meetings. The Village is using the land directly north of the
Village Hall as a storm water runoff ponding area.

Unimproved Streets

There are several unimproved street right-of-ways which offer potential pedestrian trails through the City (Birch, Ash,
Grotto, Highwood). In the past, some preliminary discussions have taken place exploring the possibility of future
expansion of the trail system.

Nearby Communities

Parks and recreational facilities in nearby communities are accessible to Birchwood residents. For example, libraries
are located in both Mahtomedi and White Bear Lake. Adjacent resources include Wildwood Park and Wedgewood
Park both just off County Road E in Mahtomedi just to the south and east of Birchwood. About an equal distance to
the west is the fairly well-developed playground at the former Bellaire School. This school includes playground
equipment, and softball field. The City of White Bear also has play equipment at the corner of County F and Bellaire.
White Bear Township’s Bellaire Beach and picnic area is located on White Bear Lake one-half mile west of

Birchwood.

All children and adults within Birchwood can participate in all activities of the White Bear Lake, and Mahtomedi
Community Education Programs.

B. Policy Plan
Goal:

Maintain and improve the public facilities which exist to ensure the health, safety and general well being of individuals
within the community. Integrate and align Birchwood equipment and resources with other local communities and
youth organizations.

Objectives:

L. Ensure availability of proper facilities to service all age groups. In development of its facilities Birchwood
should strive to maintain a balance of suitable recreational activities for all age groups within the municipality.

2. Strive to improve a system of walkways within the City to minimize the reliance on vehicular modes of
transportation, shifting the emphasis to pedestrian traffic to and from the City’s parks.

3. Upgrade the lake easements, as necessary, to meet the needs and desires of residents.

C. Future Plans

Future planning should include consideration of the expansion of pedestrian pathways to the City’s parks. It is desirable
to minimize the reliance of vehicular traffic due to the narrowness of the City’s streets.

There are several existing trails in Birchwood Village. The need for a safe route around the lake for pedestrians, bikers,
Jjoggers, etc. is obvious. Previously, the communities around White Bear Lake discussed establishing an around the
lake bike trail, however, these discussions ended without the establishment of a trail. If and when these talks begin

again, Birchwood will participate and support,
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One of the City’s priorities is the preservation of the natural charm of its existing neighborhoods and the privacy of its
citizens. With respect to new trails, the City’s priority shall be on maintaining its existing trails, not the construction of
new traiis over existing unimproved right-of-ways. Written notice shall be provided all abutting property owners prior
to any hearing considering the development of a new trail. One of several key factors to be considered in any decision
to construct new trails is whether the property owners of the property abuiting the specific street right of way where the
proposed trail is located, are in favor of such trail,

In any proposed construction or maintenance, the emphasis will be on retaining the natural setting of the trails and
adjacent areas.

V. OFFICIAL CONTROLS FOR LAND PLANNING AND BUILDINGS

Section 203 of the building regulations adopts the Minnesota State Building Code for the purposes of regulating-
construction. The City of Birchwood Village ordinances govern the removal, demolition, equipment, use, height, area,
and maintenance of buildings and structures. Building permits are required except for repair, maintenance, or minor

alterations when the value of work and materials for such alterations does not exceed $500.

Section 301, zoning code, excludes land uses other than;

(1 A single dwelling having no more than two “dwelling units” and occupied by no more than two families.
{2) Public municipal building; public parks; public playground; public recreation structure.

(3) Agricultural uses and open space.

(4) Accessory use to any of the above (1) through (3).

(3 Approved special uses by Conditional Use permit.

The minimum lot area per “dwelling unit” is 12,000 square feet, except 15,000 square feet for lots abutting lakes,
ponds, or wetlands,

The minimum floor area per “dwelling unit” is 900 square feet, excluding basement area.

The minimum lot width at the front building line is 80 feet for one-family dwellings, and 135 feet for two-family
dwellings.

The undersized lots of record held in single ownership as of 1/1/75 (60% of that required) per Code 302.015.

The maximum height of structures for the main structure and for accessory structures per Code 302.045.

The total area of impervious surfaces on a lot must not exceed 25% of the total lot area.

Section 404 of the code defines “dangerous dwellings”, declares them to be public nuisances, and provides the
mechanics for their repair or removal. A Housing Appeals Board has been created to administer the provisions of this
ordinance. When necessary, the Council becomes the Housing Appeals Board.

No changes to the official controls are necessary to implement the updates.

The City of Birchwood Village will maintain zoning standards such as minimum lot sizes, amounts of open space, yard

setbacks, and maximum height of buildings appropriate to protect solar access to all residents. Land uses will not
preclude the possible use of solar energy systems.
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TABLE #1

HOUSEHOLD AND POPULATION TRENDS
City of Birchwood Village

1980 1990 2000 2010 2020 2030
Households 326 364 357 370 370 370
Population 1059 1042 968 950 930 930
Employment | 0 0 0 0 0 0
Source: US Census; Metropolitan Council
TABLE #2
POPULATION BY AGE
City of Birchwood Village
1990 1590 2000 2000
Age Number % of Total Number % of Total
Under 5 years 76 7.3 54 5.6
5to9 67 6.4 67 6.9
10 to 14 82 7.9 86 8.9
15t0 17 50 4.8 49 5.1
18 to 21 48 4.6 37 3.8
221024 32 3.1 16 1.7
25 to 34 135 13.0 71 7.3
35t0 44 182 17.5 161 16.6
45 to 54 159 15.3 183 18.9
55 to 64 137 13.1 127 13.1
651074 59 5.7 79 8.2
7510 84 14 1.3 32 33
85 and older 1 0.1 6 0.6
Total Population 1042 100.0 968 100.0
TABLE #3

HOUSEHOLD PROFILES: HOUSEHOLDS BY PERSON (2000 CENSUS)
City of Birchwood Village

Household Composite Households Households
Data Percent
One person households
Male householder 30 8.4
Female householder 25 7.0
Two or more person households
Family households
Married couple family 257 72.0
Other family
Male: no wife present 12 34
Female: no husband present 18 3.0
Non-family households
Male householder 7 2.0
Female householder 8 2.2
Total 357 100
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TABLE #4

INCOME PROFILES: FAMILY AND HOUSEHOLD INCOME (2000 CENSUS)
City of Birchwood Village

INCOME HOUSEHOLDS HOUSEHOLDS FAMILIES FAMILIES
Data Percentage Data Percentage
TOTAL 357 100 291 100
Less than $10,000 2 0.6 0 0
$10,000-814,999 11 3.1 3 2.7
$15,000-$19,999 6 1.7 7 24
$20,000-524,999 11 3.1 6 2.1
$25,000-$29,999 5 1.4 5 1.7
$30,000-$34,999 18 5.0 8 27
$35,000-$39,999 6 1.7 2 07
$40,000-$44,999 12 3.3 9 3.1
$45,000-849,999 3 2.2 13 4.5
$50,000-$59,999 33 9.2 17 5.8
$60,000-$74,999 45 12.5 41 14.1
£75,000-$99,999 87 24.2 78 26.8
$100,000-8$124,999 43 12.0 37 12.7
$125,000-8$149,999 22 6.1 18 6.2
$150,000-$199,999 21 5.8 17 5.8
$200,000 or more 29 8.1 25 8.6
TABLE #5
HOUSING PROFILES: NUMBER OF PERSONS PER UNIT (2000 CENSUS)
City of Birchwood Village
STATUS NUMBER OF NUMBER OF HOUSING HOUSING AVERAGE
PERSONS PERSONS UNITS UNITS HOUSEHOLD
SIZE
DATA PERCENTAGE DATA PERCENTAGE
Owner Occupied | 915 94.5 337 94.4 2.72
Renter Occupied | 53 5.5 20 5.6 2.65
Total 968 100.0 357 100.0 271
TABLE #6
RACE/ETHNICITY BY AGE (2000 CENSUS)
City of Birchwood Village
AGE WHITE BLACK OR | AMERICAN | ASIAN OR | OTHER TWO OR | HISTANIC
AFRICAN INDIAN PACIFIC RACE MORE OR
AMERICAN ISLANDER RACES LATINO
Under 5 54 0 0 0 0 0 0
YIS
5-17 187 2 0 5 0 3 2
18-24 53 0 0 0 0 0 0
25t0 44 231 1 0 0 0 0 2
45 to 54 180 1 1 | 0 0 0
55 to 64 126 0 0 0 0 1 0
65 to 74 79 0 0 0 0 0 |
75 & older | 38 0 0 0 0 0 0
Total 953 4 1 6 0 4 5
22
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TABLE #7

VALUE OF OWNER-OCCUPIED UNITS (COUNTY ASSESSOR’S DATA)

City of Birchwood Village

VALUE NUMBER OF UNITS IN 2000

Under $50,000 8§

$50,000-$74,999 7

$75,000-$99,999 20

$100,000-5124,999 32

$125,000-$149,999 37

$150,000-5174,999 87

$175,000-$199 999 54

$200,000-$249,999 37

$250,000-$299,999 36

$300,000-$399,999 30

$400,000-$499,999 10

$500,000 or more 4

Total Owner Units 362
TABLE #8
LOT SIZES

City of Birchwood Village

Area in Square Ft Number of Lots % of Total Cumulative %
00— 2,500 28 5.7 5.7
2,500 — 5,000 22 4.5 10.2
5,000 - 10,000 59 12.1 22.3
10,000 — 15,000 179 36.8 59.1
15,000 - 20,000 65 13.3 72.4
20,000 - 25,000 49 10.1 82.5
25,000 - 30,000 30 6.2 88.7
30,000 — 50,000 35 72 959
OQver 50,000 20 4.1 100.0
Total 487 100.0

Median Lot Size: 18,990 square feet

Source: Washington County Surveyor’s Office

Note: The number of lois will be greater than the number of structures and the
number of households because many households own and have built one
structure on several lots.
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TABLE #9
HOUSEHOLD VALUES: 2000
(in thousands of dollars)
City of Birchwood Village

AGE OF HOUSING UNITS
City of Birchwood Village

Assessed Value Number of Structures % of Total
Less than $10,000 0 0
$10,0000 — 14,999 0 0
$15,000 - 19,999 2 b
$20,000 — 24,999 0 0
$25,000 — 29,999 0 0
$30,000 — 34,000 0 0
$35,000 — 39,999 0 0
$40,000 — 44,999 2 6
$50,000 — 59,999 0 0
$60,000 - 69,999 0 0
$70,000 — 79,999 3 .9
$80,000 — 89,999 7 2.1
- $50,000 - 99,999 4 1.2
$100,000 — 124,999 14 4.2
$125,000 — 149,999 38 11.4
$150,000 — 174,999 44 13.2
$175,000 — 199,969 43 12.9
$200,000 — 245,999 75 22.5
$250,000 - 299,999 38 114
$300,000 — 399,999 20 6.0
$400,000 — 499,999 19 5.7
$500,000 — 749,000 17 5.1
759,000 — 999,999 6 1.8
$1,000,000 or more 2 6
Total 334 100,00
Average value $255,000
TABLE #10

Age of Housing Units Owned Housing

Total %
193% or Earlier 114 31.1
1940-1949 25 6.8
1950-1959 40 10.9
1960-1969 38 10.4
1970-1979 87 23.8
1980-1989 36 9.8
1990-1994 17 4.6
1995-1998 9 2.5

1999-March 2000 0 0
TOTAL 366 100

Source: US Census (2000), Metropolitan Council
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