
August 12,2008

The regular meeting of the Birchwood City Council was held at 7:00 p.m. on Tuesday, August 12, 2008.

Present were Mayor LaFoy, Councilmembers Jann, Fleck, Mueller, Brunner, Clerk Weber, Treasurer Hildebrand, Engineer Kristie Elfering, Planning Commission member Doug Danks, Mary Wingfield, Dick Galena, Mary Hauser, Tom Hoffman, John Lund, Mike and Carol Krey, Mike Scanlon, R. W. Nicholson, Robin Nicholson, Mary Sue Simmons Sharon Muellerleile, Larry Muellerleile, Jim Simning, Alan Mitchell, Michael Drieling, Tony and Laurie Sampair, Jim Greeley, Judy Duffy, John McCormick, Larry Walker, Don Madore, Kathy Madore, Debbie Hand.

Mayor LaFoy called the meeting to order.

Treasurer Hildebrand reported balances of:





General Revenue






Operating


198,629.12






Fidelity


224,154.72






Jumbo CD


 35,824.70





Water






Operating


 (5,684.87)






Savings Account

  6,714.27






CD



 30,405.00





Sewer






Operating


 24,361.15






Savings Account

 12,654.48






CD



100,000.00






Fidelity I


 34,358.77






Fidelity II


282,889.96






Jumbo CD


 28,350.59





Diseased Tree


  3,786.41





Capital Projects


  3,987.34





Capital Projects CD

 17,607.58





Capital Projects Jumbo CD
 35,824.70





Capital Projects Fidelity
118,372.64





Public Works Fidelity

 42,085.31





Playground Fidelity

  7,500.00

1. Pledge of Allegiance

2. Approval of Agenda

M/LaFoy S/Mueller/Passed.  Add:  budget committee meeting date, complaints brought to the attention of the City under the Clerk’s agenda:  Dellwood Dock Association dock configuration discussion under WBLCD agenda:  information from Attorney Kelly regarding conflict of interest under Kelly’s agenda:  discussion of Cable Commission appointment under Jann’s agenda.

3. Comments from the public

· Jake Cahill, an Eagle Scout from the City, presented his approved project to the Council.  He will redesign and replant the Birch Beach rain garden in early fall.  He and the Council had a short discussion and appreciation was shown for his choice of projects.

4.  Attorney Kelly

· Executive Session of 7/28/08 Summary.  In the Matter of the Application of Anthony E. Sampair and Laurie K. Sampair To Register Title to Certain Land – Court File No. C7-06-2146.  Attorney Kelly explained the topic of the Executive Session as was stated above.  The purpose of the Executive Session was to discuss issues related to that matter.  In the Matter of the Witthaus Notice of Entry of Judgment – Court File No. 82-CV-07-530.  Discussion was held addressing issues relating to ongoing litigation regarding the above stated matter.  No formal action was taken in regard to either of these matters.

· Attorney Kelly’s correspondence dated August 11, 2008, regarding an opinion on conflict of interest in the context of participation by council members in confidential attorney-client conversations.  The attorney opinion is:  where there is the risk of the public perceiving a conflict, the best course of action is to err on the side of caution, and for the affected council members to refrain from participating.  A mistake in a decision to participate could result in the council’s decision being void.  In order to avoid the perception of a conflict, the councilpersons holding an interest in a dock slip abstain from participating in voting and discussions relating to the reorganization of the dock licensing/permitting.  The correspondence will be placed on file for reference when addressing these matters.

5.  Public Hearing

· Ordinance 2008-3 – Parking.  Mayor LaFoy opened the Public Hearing.  The following residents spoke against the change being proposed:  Tony Sampair, 409 Lake Avenue, Bob Nicholson, 433 Lake Avenue, James Greeley, 407 Lake Avenue.  Mayor LaFoy closed the Public Hearing.

M/Mueller S/LaFoy/Passed.  Reword the amended ordinance to “There will be no parking on any paved portion of any City street from 2 A.M. to 8 A.M.  Construction vehicles at permitted construction sites will be permitted to park on the street at 7:00 A.M.”.  Naye:  Fleck

6.  Assessor Search

· Mayor LaFoy spoke to the Council about the references he checked for both independent assessors interested in the assessing in the City.  The references for Todd Smith and Patrick Posheck were equally impressive and both men would be capable, responsible candidates for the job.

M/LaFoy S/Mueller/Passed.  Add 5 minutes to this discussion.

Mary Wingfield, 730 Birchwood Avenue, addressed Council about the issue and Kevin Corbid, Washington County, spoke to the Council as well.

M/Fleck S/      /Failed.  Entertain using a private assessor to do the assessing in the City.  Motion died for lack of second.

The Washington County Assessors will continue to do the contracted assessing for Birchwood.

7.  Planning Commission.  Doug Danks presented the Planning Commission business of 8/5/08.

· Krey, 23 Birchwood Lane.  Conditional Use Permit for land disturbance per Section 301.070, Subd.1.a.  The applicant is requesting a Conditional Use Permit for land disturbance activity where the slope of the land is towards the lake, and the alteration is closer to such waters than the structure setback requirement.  The proposed land alteration involves the reconstruction of the existing retaining walls.  The walls are falling down and the applicant is proposing to replace them exactly as is.

M/LaFoy S/Fleck/Passed.  Approve Planning Commission’s recommendation and adopt Resolution No. 2008-9 – A Resolution Approving A Conditional Use Permit For A Land Disturbance Activity for Carol Krey Within the City of Birchwood Village, Minnesota.  (A copy of Resolution 2008-9 is attached to the minutes.)

· Muellerleile, 367 Wildwood Avenue.  Conditional Use Permit Amendment.  This past February, the Council granted a Conditional Use Permit and three associated variances to allow Mr. Muellerleile to install a boulder seat wall and large boulder out-croppings in his rear yard area.  Upon an un-announced site inspection it was discovered that two unapproved patio areas were being installed, plus there were other deviations from the approved plans.  A stop-work order was issued and Mr. Muellerleile was advised that a Conditional Use Permit Amendment would be required.  Planning Commission recommended the original Conditional Use Permit be terminated based on the violations as documented by the field inspection performed by staff and the applicant be required to submit an application for a new Conditional Use Permit, along with all of the required information.  

M/LaFoy S/Mueller/Passed.  Discuss this issue until 8:15.

More information was presented to Councilmembers visiting the site before tonight’s meeting.  Jim Robinson and Sam Crosby, from the White Bear Lake Planning Department met at the site with Mayor LaFoy and Councilmember Mueller for detailed discussion.  They concluded the patio areas were permeable per the landscape designer’s drawings and pictures.

M/LaFoy S/Fleck/Passed.  Approve Resolution 2008-8, A Resolution Approving A conditional Use Permit Amendment For A Land Disturbance Activity For Sharon and Larry Muellerleile Within the City of Birchwood Village, Minnesota.  (Resolution 2008-8 is attached to the minutes.)

Doug distributed a handout about pervious surfaces from the Rice Creek Watershed District.  Len Pratt endorsed Sam Crosby’s hard work on the above issue and expressed his appreciation for her efforts.

8. White Bear Lake Conservation District.  Tom Hoffman and Doug Danks presented.  Tom presented the budget figures and assessments for Birchwood from the year 2000 – 2009.  A short discussion took place with Council.  Doug spoke to the Council about the joint WBLCD/Birchwood meeting set for 11/13/08, 7:00 p.m. at the WB City Hall.  This will afford discussion of unresolved matters at the Dellwood Easement plus a broad range of issues.  Tom reminded the Council and residents of the Governor’s Fishing Opener to be held on White Bear Lake on 5/8/09 and 5/9/09.

· Mary Sue Simmons presented an amendment to the original dock permit for Dellwood Dock Association.  An attempt has been made to address the Sampair complaint that boats at the Dellwood dock are crowding his dock.  The WBLCD Utilization Committee requested their permit be amended, angling the boats lifts at the dock.  They will also move one side of the T section and put it on the other side.  Jim Greeley, Tony Sampair and Councilmember Jann discussed the amendment.  Councilmember Jann made clear there is to be no winter storage on the easement this year. 

M/LaFoy S/Brunner/Passed.  Approve the amended dock/boat placement plan as presented by Mary Sue Simmons for Dellwood Dock Association.  Send correspondence, along with the drawing to WBLCD with our approval for the remainder of 2008.

9. Parks Committee Report

· Alan Mitchell, Chairman for the Parks Committee, presented the report to the Council.  The report included a summary of the meeting of the committee, a copy of the results of the surveys sent out and returned by residents and the recommendations made by the committee to the Council.  The information will be placed on file for future reference.  The following residents addressed the issues:  Jim Greeley, 407 Lake Avenue, Tony Sampair, 409 Lake Avenue, Mary Hauser, 616 Hall Avenue, Dick Galena, 217 Wildwood Avenue, Bob Nicholson, 433 Lake Avenue, Kathy Madore, 413 Lake Avenue, Judy Duffy, 505 Lake Avenue, Don Madore, 413 Lake Avenue, James Simning, 310 Wildwood Avenue and John McCormick, 110 Birchwood Avenue.  

M/LaFoy S/Mueller/Passed.  Add 5 minutes to the discussion.

Councilmember Jann thanked Judy Duffy for her rational and insightful comments and stated his concerns with the operations of the Dock Associations.  He stated some of his questions have not been answered and he needs these answers   A fair way of operation needs to exist.

M/LaFoy S/../Failed.  Accept the recommendations of the 2008 Parks Committee.  Motion died for lack of second.

Councilmember Mueller thanked the Parks Committee for their hard work and the report given tonight.  She stated a lot of work needs to be done by the Council, some unpopular decisions may be made, and this will take time.

10. Engineer Elfering

· Generator needs.  Kristie’s handout (May 2008) explained the need for a generator in the City.  87% of the City’s sanitary sewer mains feed into the Wildwood Avenue lift station.  The probability of a power outage during a storm is high in that area because of the mature trees.  The cost of a used generator is estimated at $24,000.00 and the City of WBL has offered to split the cost with us and the Pandemic Grant from the County can contribute $3,000 of our share.  The grant money must be spent during the year 2008 and a decision should be made on this expenditure before the end of the year.

· Project updates.  The designated hydrants have been replaced; crack filling has been done, seal coat project will begin August 18, and the beginning of the sewer lining (cleaning of the sewer lines) has started with a projected sewer pipe lining date in early September

· Sediment problem in pond on East County Line Road.  WBL Engineer, Mark Burch, has requested that the City participate in a joint project with WBL and Washington County to remove sediment from the storm water pond at the intersection of Rivera Drive and East County Line Road.  Correspondence from the Engineer dated, 8/7/08, was discussed and placed on file.  It is estimated the work would not exceed $1,000 per entity.  The consensus of the Council is they need more information and do not feel Birchwood contributes 1/3 of the drainage to that pond.  Kristie will come back to the Council with more information.

11. Minutes

M/Brunner S/Fleck/Passed.  Approve the July minutes as presented and place on file.

12. Bills

M/LaFoy S/Fleck/Passed.  Pay the August bills.

13. Clerk

· Correspondence from Metropolitan Council dated, 7/8/08, regarding requesting an extension of time to complete review and amendment of local Comprehensive Plan (if an extension request becomes necessary) was noted and placed on file.

· Correspondence from Attorney Snyder dated, 7/8/08, regarding the Witthaus matter was noted and placed on file.

· Correspondence from Metropolitan Council to Molly Shodeen, DNR, regarding the completion of review and recommendations to Birchwood and the DNR to approve Birchwood’s Water Supply Plan was noted and placed on file.

· Email reminder from WBLCD dated, 8/5/08, reminding Council of a workshop meeting between the Board and Birchwood set for 11/13/08, 7:00 p.m. at the WB City Hall was noted and placed on file.

· Email from Mary Sue Simmons dated, 8/5/08, regarding the Dellwood Dock Association configuration was addressed earlier and placed on file.

· Reminder to Council to continue to pass around the WBL Draft Comprehensive Plan and the Town of White Bear Lake draft Comprehensive Plan for review by all.

· September Council meeting date falls on 9/9/08, Primary Election day, and must be changed.

M/LaFoy S/Jann/Passed.  Set the regular meeting date of the City Council for 9/10/08, 8:00 p.m.

· Set date for Dock Association/Council meeting – 9/30/08.  Clerk was directed to write the Chairman of the WBLCD, Luke Michaud, requesting an extension to their review date for March, 2009.

· Complaints.  Wohlwend, 7 Oakhill Court – Home Occupation Violation – parking of construction vehicles/equipment on the property.  A letter stating the violation was sent to Wohlwend on 9/25/08 and no mitigation of the violation has taken place.  Consensus of the Council was to ask Attorney Kelly to write this resident.  Other parking violations in the City were discussed.  At the September meeting, Council will discuss Brian Lauzon’s role in reporting violations.

· Budget Committee.  Will meet on August 26th at 1:00 p.m.

14. Mayor

· Energy Audit.  The City Hall energy audit will take place on Friday, 9/5/08 at 9:30 a.m.  The Clerk was asked to have Brian Lauzon attend this meeting if he is available.

· Thanked the residents who have donated painting for the hall.

15. Councilmembers

Mueller

· Rental property requirements/license procedure.  Discussion deferred to the September meeting.  Mueller suggested members of the Council look at the information WB has on their web site regarding this issue.

Brunner

· Amendment of ordinances to align with WBL – Codes 203. – 205.  Deferred to the September meeting

Fleck

· Important Statement.  Councilmember Fleck resigned his position on the Council effective tonight (8/12/).  Attorney Kelly will advise the Mayor and Council about filling the vacancy.  Fleck is up for election this coming November.

Jann

· Mandatory training applicable to the administration of timing laws (addressing variances, etc).  A short discussion was held on who could provide such training.  Possibly the League of Minnesota Cities?  Attorney Kelly stated his office could do this for the Mayor and Council and a good time for such training might after the new Council and Mayor are elected.  Consensus of the Council is that this is a good idea and will be done.

· Jann questioned the procedure used in appointing the new representative to the Cable Commission and the remuneration for the representative.

16. Old Business

17. New Business

· Mayor LaFoy suggested it has been more than 5 years since the City looked at our legal contract and it was time to do that and send out RFP to interested parties.  Consensus of the Council is this is not a good time because the City has 3 lawsuits in progress and we need to keep our attorneys that are familiar with the City.

18. Adjournment

M/Fleck S/Mueller/Passed.  Adjourn the meeting at 10:30 p.m.

Respectfully submitted,

Katherine M. Weber

City Clerk

