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February 24, 2009
The special meeting of the Birchwood City Council was held Tuesday, February 24, 2009.
Present were Mayor Wingfield, Councilmembers Jann, Harper, Carson, Clerk Weber, Jim Greeley, Patti Lauer, Dick Galena, Doug Danks, Alan Mitchell, R.W. Nicholson, Richard Oni, Ed Herbert, John Lund, Tony Sampair, Scott Martin, Shirley Ruehle, Jim Simning, Gene Ruehle, John McCormick, Judy Duffy, Tom Delmont, Don Madore, Margie Kronschnabel, James Nelson Charles Moore, Chuck Corliss, Mary Sue Simmons, Bill Hullsiek, Ron Malles, Tom Hoffman, Debbie Harrod, Dyanne Ross-Hanson, Tyler Johnson.
Mayor Wingfield called the meeting to order at 7:00 p.m.

1. Pledge of Allegiance

2. Approval of Agenda
M/Wingfield S/Carson/Passed.  Amend agenda to include opening remarks by the Mayor as to how the meeting will be conducted and how it will proceed.

3.  Opening remarks from Mayor Wingfield.

4. Dock Association Presentation

· ASH BEACH – presented by John Lund, President of Ash Beach

John Lund presented the Ash Beach information.  The plan is the same as proposed in 2008 – 8 boats.

· KAY BEACH – presented by Bill Hullsiek

Bill presented the Kay Beach information.  No change from 2008.  Bill explained neither he nor Kevin Woolstencroft will be involved with the Kay Beach Association business this year.  They will install and remove dock and maintain it for the season 2009 but a new association leader will have to be found   He will turn all information over to the City until someone steps forward to take over.  No membership bills will be sent this year – there is enough money in the treasury to pay the insurance for 2009.

Councilmember Brunner arrived.

· ELM BEACH – presented by Alan Mitchell

Alan presented the Elm Beach information.  No change from 2008 – 6 boats.  He asked Council to keep in mind the associations do not want to give up the 4 boat slips that are not shown on the Dellwood Dock; want to store lifts on the easements and will remove canopies.

Mayor Wingfield stated winter lift storage and canopies will not be discussed tonight., but in July.
· BIRCH BEACH – presented by John McCormick and Tyler Johnson

John and Tyler presented the Birch Beach information.  No change from 2008 – 10 boats.

The following residents spoke to the Council:

Dick Galena, 217 Wildwood Avenue.  Addressed the conflict of interest issue; notification of the properties within 200 feet of easement regarding annual meeting; canopies; winter storage; City of Birchwood Village Public Easement Use Regulations; length of dock; eight boats instead of 10; discrepancies on application.
John McCormick stated the discrepancies on the application would be corrected and a new application would be given to the clerk, as well as a new drawing of the configuration of the dock.
James Nelson, 256 Wildwood Avenue.  Addressed the placement of the dock; Birch Easement is a 50’ easement.
Bob Nicholson, 433 Lake Avenue, reminded Council fairness, honesty and integrity must be practiced in decisions.

James Simning, 310 Wildwood Avenue, addressed the conflict of interest issue; gave some history of the beach easements; addressed the water depth.
.
· DELLWOOD BEACH – presented by Chuck Corliss

Chuck presented the Dellwood Beach information.  The configuration of the dock has changed but length of dock to be the same.  The number of boats has been reduced from 12 to 8.  
The following residents spoke to the Council:


Jim Greeley, 407 Lake Avenue.  Addressed the notification of annual meeting in October, no change at that time; now the dock is not going to be placed on the easement agreed upon 18 years ago; notification for new proposal received last night; notification policy not followed; table the change; dock not consistent with length of neighboring docks; to serve the greater public – 50% should be dedicated for swimming; now the swimming area is in water that is too deep; lift storage; conflict of interest issue; the 3 candidates that ran for election as a team; the fact Doug Danks and Tom Hoffman tried to mitigate Dellwood problems with Greeley and Sampair – 124’ dock, no canopies.  The compromise was not accepted by Dellwood Dock Association.


Scott Martin, attorney for Tony Sampair, 409 Lake Avenue, suggested the Dellwood Dock Association application be tabled; notification for new proposal received last Friday just before the meeting with Danks, Hoffman, Greeley and Sampair; application is not accurate, nor complete and not signed by association president; length of dock not consistent with City of Birchwood Village Public Easement Use Regulations; his letter dated 2/23/09 identified new issues between members of the association and Sampairs; select few enjoy the privilege of use of slips; encroachment in ADUA; 4 boats would be agreeable; a 50’ lot is not buildable and DNR suggests a lot less than 50’ should not be considered usable for multiple dock/boat slips.

Ron Malles, 420 Wildwood Avenue.   Addressed Council about some of the issues brought up by Greeley and Martin; modified plan not a conspiracy; met with WBLCD Luke Michaud; want to appease neighbors; explained the modification of the dock.

Don Madore, 413 Lake Avenue.  Addressed the notification process – did not get notification, Dellwood dock dominates the area.


Chuck Corliss, president of the Dellwood Dock Association stated they are trying to work with neighbors, modifications to dock were not secretive, worked with WBLCD, want to cooperate on issues of canopies, location of dock, master list rotation; spoke about the swim area proposed.

Mayor Wingfield closed the public comment time.  The Mayor,  Councilmembers Harper, Jann  and WBLCD Representative Tom Hoffman discussed the notification process determining the City notification of this meeting met legal requirements.  They discussed whether the City Birchwood Village Public Easement Use Regulations are a guideline or part of our ordinance. Harper stated perhaps this presents an opportunity to codify the City Birchwood Village Public Easement Use Regulations to ordinance.  Jann stated Ordinance 607.325 states “The City Council may from time to time adopt regulations to govern the use of public beach easements by licenses, permittees, and dock associations and their members.  A copy of the adopted regulations shall be mailed to every household in the City, kept by the City Clerk, posted on the bulletin board in the City Hall and delivered to each person or association at the time the City Council approved the person’s or association’s application for lake easement use”.

Mayor Wingfield read into the record the following from the City of Birchwood Village Public Easement Use Regulations:  “C (2) Eligible members; neighboring lakeshore property owners within 200 feet of an easement; and the designated Council representative shall receive written notice of the Associations’ annual meeting.  An announcement inviting the general public to the Association’s annual meetings will be published in the June newsletter”.  She also referenced Ordinance 607.380.
M/Harper S/Carson/Passed.  Applications have met the legal notification requirements and Council should move forward with the business stated for tonight.

Councilmember Jann had questions about the DNR rule that governs canopies; sees the associations consuming almost entirely the whole easements – dock and boats; how does that serve the greater public?


Tom Hoffman, WBLCD Representative stated there is a fine balance in making the decision taking into account access to the lake and recreation, and considering safety and quality prospective.


Councilmember Harper asked for clarification of Elm Beach Association application ,  Birch Beach Association application and Dellwood Beach Association application.

Mayor Wingfield asked for clarification of the swimming area drawn on the Dellwood Beach Association plans and placement of Birch Beach Association dock.

Tom Hoffman explained WBLCD Ordinance #5 (11) and #5 (3) regarding WBLCD guideline for ADUA requirements.


Councilmember Brunner identified all of the incomplete applications:  Elm – need a copy of the by-laws; Birch – need revised application amending the drawing of the dock, treasurer’s report, complete list of property owners within 200’ of the easement; Dellwood – needs further amendment by moving the small platform in swimming area to the opposite side of the dock; Ash – need treasurer’s report and by-laws.


Councilmember Jann stated that the Ethics in Government Act requires Councilmembers to disclose financial interests they may  have which are involved in votes they take.  He asked each councilmember to disclose any financial interest they may have in voting on the dock permits.

Mayor Wingfield stated it is not for Council to make such an inquiry.


Councilmember Jann stated each Councilmember should refrain from voting if there is a financial interest in the outcome of votes taken tonight.  Spontaneous  answers given:  Jann – none; Brunner – none; Harper – voting Ash Dock Association member; Mayor Wingfield and Councilmember Carson did not answer the questions.


Mayor Wingfield stated it is not for Council to make such an inquiry.


Councilmember Jann questioned whether or not Councilmember Carson intended to resign after the vote tonight stating the public is entitled to know.


Mayor Wingfield stated this is not Council business.


Councilmember Jann questioned Mayor Wingfield about her meeting, along with Mary Sue Simmons, with WBLCD regarding Dellwood’s recent changes to its permit application.

Mayor Wingfield did not answer the question.
M/Brunner S/Jann/Passed.  Approve the Kay Beach application for the year 2009 as presented.  Aye:  Brunner, Carson, Wingfield, Harper, Jann.

M/Harper S/Carson/Passed.  Approve the Elm Beach application for the year 2009, pending receipt of the by-laws.  Nay:  Brunner, Jann.  Aye:  Carson, Wingfield, Harper.

Councilmember Jann stated:  “This is a willful refusal to enforce our laws of the City and selective application of the law to protect public property for the enjoyment of the entire public.  It takes away full, fair and equal access to their own property.  The City of Birchwood Village Public Easement Use Regulations state the docks should be consistent in length with the length of docks commonly used in the vicinity; the Ash, Elm and Birch can only have up to 8 slips and Dellwood can only have up to 12 slips; Birchwood City Ordinance 607.325 provides that the City Council may adopt beach easement use regulations; it also states they shall be enforced under the City’s ordinance; the City Council’s failure to enforce the regulations and the ordinances constitutes a selective application of the law that may violate the due process and equal protection clauses of the State and Federal Constitutions.  Judge Martin said in the decision in the Nelson case that the City cannot create and perpetuate a system whereby citizens of Birchwood are denied access to public property.  Judge Martin’s decision indicates that the dock association system appears to violate the law which states that public property is held in trust by the City government for the benefit of all the citizens, and that by approving permits which operate to give access to public property only to a few, rather than to everyone, the law is violated.  Our City Attorney has issued an opinion that states that it would be a conflict of interest for a sitting City Council member to vote on a dock association permit in which the voting City Council member has a direct interest.  According to the City Attorney’s opinion, voting on a dock association permit for the association in which a Councilmember has a slip – where there is a clear conflict of interest involved in the vote, the vote is null and void.”
M/Carson S/Harper/Passed.  Approve the Birch Beach application for the year 2009 pending receipt of a new drawing of the dock, list of the property owners within 200’ of the easement, and the treasurer’s report.  Nay:  Brunner, Jann.  Aye:  Carson, Wingfield, Harper.

Councilmember Jann stated:  “This is a willful refusal to enforce our laws of the City and selective application of the law to protect public property for the enjoyment of the entire public.  It takes away full, fair and equal access to their own property.  The City of Birchwood Village Public Easement Use Regulations state the docks should be consistent in length with the length of docks commonly used in the vicinity; the Ash, Elm and Birch can only have up to 8 slips and Dellwood can only have up to 12 slips; Birchwood City Ordinance 607.325 provides that the City Council may adopt beach easement use regulations; it also states they shall be enforced under the City’s ordinance; the City Council’s failure to enforce the regulations and the ordinances constitutes a selective application of the law that may violate the due process and equal protection clauses of the State and Federal Constitutions.  Judge Martin said in the decision in the Nelson case that the City cannot create and perpetuate a system whereby citizens of Birchwood are denied access to public property.  Judge Martin’s decision indicates that the dock association system appears to violate the law which states that public property is held in trust by the City government for the benefit of all the citizens, and that by approving permits which operate to give access to public property only to a few, rather than to everyone, the law is violated.  Our City Attorney has issued an opinion that states that it would be a conflict of interest for a sitting City Council member to vote on a dock association permit in which the voting City Council member has a direct interest.  According to the City Attorney’s opinion, voting on a dock association permit for the association in which a Councilmember has a slip – where there is a clear conflict of interest involved in the vote, the vote is null and void.”

M/Harper S/Wingfield.  Approve the Dellwood Beach application for the year 2009 pending further amendment to the dock drawing – move the small plat form in the swimming area to the opposite side.

M/Brunner S/.  Amend the above motion to shorten the dock to 72 feet – consistent with other docks in the area.  Motion failed for lack of second.
M/Brunner S/Wingfield/Passed.    Approve the Dellwood Beach application for the year 2009 pending further amendment to the dock drawing – move the small plat form in the swimming area to the opposite side.  Nay:  Brunner, Jann.  Aye:  Carson, Wingfield, Harper.

Councilmember Brunner stated for the record:  “There appears to be a motion to approve a plan that cannot operate in a way that the ADUA is not going to be violated.  It is irresponsible on the part of the Council to approve a plan that will in all probability violate a WBLCD regulation.”
Councilmember Jann stated:  “This is a willful refusal to enforce our laws of the City and selective application of the law to protect public property for the enjoyment of the entire public.  It takes away full, fair and equal access to their own property.  The City of Birchwood Village Public Easement Use Regulations state the docks should be consistent in length with the length of docks commonly used in the vicinity; the Ash, Elm and Birch can only have up to 8 slips and Dellwood can only have up to 12 slips; Birchwood City Ordinance 607.325 provides that the City Council may adopt beach easement use regulations; it also states they shall be enforced under the City’s ordinance; the City Council’s failure to enforce the regulations and the ordinances constitutes a selective application of the law that may violate the due process and equal protection clauses of the State and Federal Constitutions.  Judge Martin said in the decision in the Nelson case that the City cannot create and perpetuate a system whereby citizens of Birchwood are denied access to public property.  Judge Martin’s decision indicates that the dock association system appears to violate the law which states that public property is held in trust by the City government for the benefit of all the citizens, and that by approving permits which operate to give access to public property only to a few, rather than to everyone, the law is violated.  Our City Attorney has issued an opinion that states that it would be a conflict of interest for a sitting City Council member to vote on a dock association permit in which the voting City Council member has a direct interest.  According to the City Attorney’s opinion, voting on a dock association permit for the association in which a Councilmember has a slip – where there is a clear conflict of interest involved in the vote, the vote is null and void.”

M/Carson S/Wingfield/Passed.  Approve the Ash Beach application for the year 2009 pending receipt of the by-laws and the treasurer’s report.  Nay:  Brunner, Jann.  Aye:  Carson, Wingfield, Harper.

Councilmember Harper stated she intended to vote on the motion made for approval of the Ash Beach application.  The reasons for her decision are:  she reflected on the letter from the Attorney General dated, 1/5/09.  The Attorney General does not generally render opinions upon hypothetical questions to evaluate its validity or to identify legal problems and therefore expressed no opinion concerning the City’s overall dock association program.  Minn. Stat. 412.311 and 471.87 generally prohibit a member of Council from having a personal financial interest in any sale, lease or contract made by the council.  In circumstances not address by specific statutes, MN courts have not applied any hard and fast rule regarding involvement of public officials in decisions that affect their personal financial interests.  The courts have taken into account several factors in evaluating on a case-by-case basis, whether a public official should be disqualified from participating in a particular official action due to a personal financial interest.  These  factors include:  (1) the nature of the decision being made; (2) the nature of the pecuniary interest;  (3) the number of officials making the decision who are interested; (4) the need, if any, to have interested persons make the decision; (5) the other means available, if any, such as the opportunity for review, that serve to ensure that the officials will not act arbitrarily to further their selfish interests.  The City is not the permit granting authority, but WBLCD is.  She further stated that if she did not vote, she would disenfranchise herself from the Ash Beach Dock Association members and Ash Beach Dock Association would be the only dock association not allowed the privilege of the other associations.
Councilmember Jann stated:  “This is a willful refusal to enforce our laws of the City and selective application of the law to protect public property for the enjoyment of the entire public.  It takes away full, fair and equal access to their own property.  The City of Birchwood Village Public Easement Use Regulations state the docks should be consistent in length with the length of docks commonly used in the vicinity; the Ash, Elm and Birch can only have up to 8 slips and Dellwood can only have up to 12 slips; Birchwood City Ordinance 607.325 provides that the City Council may adopt beach easement use regulations; it also states they shall be enforced under the City’s ordinance; the City Council’s failure to enforce the regulations and the ordinances constitutes a selective application of the law that may violate the due process and equal protection clauses of the State and Federal Constitutions.  Judge Martin said in the decision in the Nelson case that the City cannot create and perpetuate a system whereby citizens of Birchwood are denied access to public property.  Judge Martin’s decision indicates that the dock association system appears to violate the law which states that public property is held in trust by the City government for the benefit of all the citizens, and that by approving permits which operate to give access to public property only to a few, rather than to everyone, the law is violated.  Our City Attorney has issued an opinion that states that it would be a conflict of interest for a sitting City Council member to vote on a dock association permit in which the voting City Council member has a direct interest.  According to the City Attorney’s opinion, voting on a dock association permit for the association in which a Councilmember has a slip – where there is a clear conflict of interest involved in the vote, the vote is null and void.”


Mayor Wingfield called for a Councilmember volunteer to attend the WBLCD meeting representing the City in the permitting meeting.  Councilmember Carson volunteered.

M/Harper S/Wingfield/Passed.  Councilmember Carson will represent Birchwood in requesting approval of the applications before WBLCD.  Nay:  Brunner, Jann.  Aye:  Carson, Wingfield, Harper.

5.  Adjournment

M/Harper S/Carson/Passed.  Adjourn the meeting at 9:50 p.m.

Respectfully submitted,

Katherine M. Weber

City Clerk
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